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ear age are highly diversified operations, offering broad varieties of 
complex services that would humble the largest private sector conglomer- 
ates. In addition, governments face increasing demands for these services and often 
decreasing resources. While accepting those daunting challenges, however, gov- 
ernments too often misplace what could be the key to their sueecess—an unyielding 
commitment to customer satisfaction. And while governments are not like private 
businesses in many ways, tools used by businesses to satisfy their customers can 
be successfully employed in the public sector. This article explores how govern- 
ments can use these tools to fundamentally change the culture of their organiza- 
tions and build customer satisfaction. In doing so, Wake County's current efforts 
to achieve customer satisfaction are cited as examples. 

Governments touch many lives. People who work in government give those they 
serve many names: clients, taxpayers, recipients, users, victims, patrons, citizens, 
and others. But in the broadest sense, they are all “customers”—people who buy 
government services for themselves or others through taxes or fees. And there are 
customers within the government organization as well. Those who directly serve 
people in clinics, libraries, and households are themselves customers of internal 
building maintenance, personnel, computer systems, and other support opera- 
tions. Successful service delivery depends on satisfying all of these customers’ 
needs. 

Customer satisfaction seldom comes easily and is particularly challenging in 
government. Unlike the private sector, governments often provide services to one 
group of people that are paid for by others. And sometimes governments must re- 
strict the activities or rights of some people on behalf of others. These indirect cus- 
tomer-provider relationships pose particular problems in meeting the often varying 
expectations of both the recipients of the services and the purchasers of them. 

Customer satisfaction in government also is challenged by the nature of public 
services. Services are inherently more difficult to deliver than products. Services 
are intangible, while products can be manufactured to exacting design specifi- 
cations under controlled conditions, ensuring consistent, reliable quality. Ser- 
vices are simultaneously produced and consumed; they cannot be manufactured, 
inventoried, and delivered on demand. Services also require the active partici- 
pation of the persons being served. For these reasons, the expectations custom- 
ers have for services cannot easily be defined and negotiated, and service delivery 
cannot be controlled rigorously. Services are, therefore, inherently more vari- 
able and subject to failures. With these limitations, what can governments do 
to improve customer satisfaction? 


Building a Customer Satisfaction Strategy 


If a government wants to improve customer satisfaction, it must develop a 
customer satisfaction strategy. For this strategy to be effective, it must be able 
to reshape the culture of the organization fundamentally. The strategy must 
include a careful integration of a customer-centered mission, customer-driven 
service deliveries, and management systems that support and reinforce them. The 
development of such an effective customer satisfaction strategy should include 
the following steps: 


The author is an assistant county manager for Wake County, North Carolina. The pho- 
tograph at left shows La Verne Rountree, an employee of the Wake County Revenue Collector's 
Office. helping Donna Ritter. Photographs by Gary D. Knight. 





Figure | Figure 2 


Wake County Customer Service Self-Assessment Wake County Customer Feedback Card 








Who are my customers? 


What services do I offer to my customers? How Did We Do2?2 


What do my customers want/expect for the services 
I offer? 


How do I know what my customers want/expect? Excellent Average 
Compared to my ability to deliver, how realistic 
are these customer wants/expectations? Quality of Work? 
What are my constraints in meeting my customers’ 

pat Rie mae iit Knowledgeable? 
wants/expectations? 


How have I responded to unrealistic customer Courteous? 


wants/expectations? _ : 
On a scale of one to ten, how satisfied are my Timeliness? 


r, Ts i ac 4 > services fer? 
customers with each of the services I offer We welcome your comments 





On a scale of one to ten, how satisfied am I with the 


services | offer? 





How do I know if my customers are satisfied? 


If my customers had the choice, would they pay me 














the cost of my services, refuse them, or purchase 














the services from someone else? 








1. A self-assessment of the current delivery of services _ challenge the service providers to think about who their 


to customers customers are, what they want, and how they evaluate 
2. Active solicitation of customer feedback the services they receive. It should also encourage the 


3. Selection of customer satisfaction tools providers to think about how their customers’ expecta- 


4. Implementation efforts 


tions compare to their service capabilities, what con- 

5. Reevaluation and redesign of the delivery of services _ strains those capabilities, and how they can respond to 

to customers gaps between expectations and abilities to deliver. A 

sample self-assessment used by a number of Wake 
County departments is shown in Figure 1. 

Self-Assessments . 

The biggest obstacles to good customer service are 


. eg ae . Customer Feedback 
service providers’ reliances on their own perceptions of 


their services. In truth, the service providers’ judgments 
are largely irrelevant. The most important perceptions 
are those of the customers, for without them there 
would be no service demand. Public organizations 
‘annot afford to pursue service standards that are not 
valued by their customers. However, it is important 
for managers to realize that differences between em- 
ployee or professional standards and those of their cus- 
tomers can create anxieties and conflicts within an 
organization. 

A customer service self-assessment can help service 
managers realize the limitations of their own perceptions 
and focus their attention on the need for greater cus- 


tomer feedback. A self-assessment questionnaire should 


If effective, the self-assessment should draw the ser- 
vice providers to a new desire to get customer input. Ef- 
forts to solicit this input at this point are essential for two 
reasons. First, the input can help to reorient services that 
may have drifted badly from the mark due to prior inat- 
tention. Second, this input is needed to decide which tools 
should be used as part of the customer service strategy 
and to provide baseline data for later evaluations of the 
effectiveness of the tools. 

Customer feedback can be obtained in a variety of 
ways. In Wake County, feedback is obtained through 
“How Did We Do?” cards used immediately after the 
service delivery (see Figure 2), annual customer surveys, 


individual interviews and focus groups, and reviews of 





unsolicited written and verbal customer comments. In 
gathering customer feedback, it is essential to obtain 
both solicited and unsolicited comments, as a reliance 
on only unsolicited feedback may give a distorted un- 
derstanding of customer perceptions. 

It also is important to solicit feedback on only rel- 
evant aspects of service delivery. Wake County's Rev- 


enue Collector’s Office, for example, does not solicit 


feedback on customers’ perceptions of the property 


tax levy. That information may be of interest to the 
commissioners in their financial planning, but it does 
not reflect on the nature or quality of the revenue 
collector's services. Instead, as shown in Figure 3, the 
focus is on customer service behaviors regarded as 
important to effective service delivery. 

On even these behaviors, of course, service evalu- 
ations by customers can be contaminated by their 
judgments of the appropriateness of a tax levy itself, 
and this should be considered in evaluating the data 
received from these evaluations. Surprisingly, Wake 
County has found taxpayers easily able to disassoci- 
ate their feelings about taxation from the service be- 
havior of the staff. Those behaviors have been given 
a high rating consistently, even by people whose sala- 
ries have been garnished by Wake County’s tax col- 


lection efforts. 


The Customer Satisfaction Toolbox 


Armed with the results of the self-assessment and 
customer input, a government can identify customer 
service objectives and decide the means of achieving 
them. The crafting of this part of the strategy is com- 
plex, calling for the development of a variety of cus- 
tomer satisfaction tools. Wake County's Brendan 
Burke, budget and management analyst, has culled 


from research of successful, largely private sector or- 


ganizations a set of useful tools for this task. A brief 


summary of each of these fourteen tools follows: 
Customer satisfaction research. Continuous 
feedback from the customer is essential to the tun- 
ing of services to meet or exceed customer expecta- 
tions. As described earlier, feedback devices can 
range from comment cards to focus group interviews. 
Of all the customer satisfaction tools in the “tool- 
box,” customer feedback is the most indispensable. 
Feedback is essential in the design of the service, as 
well as in its ongoing delivery and evaluation. With- 


out it, service providers so distance themselves from 


Figure 3 
Wake County Revenue Collector’s Office 
Survey of Customer Satisfaction 


WAKE COUNTY REVENUE COLLECTOR'S OFFICE 
CUSTOMER SERVICE SURVEY 


Date 





HOW WOULD YOU RATE THE FOLLOWING: 


Above Below 
Excellent Avg. Average Avg. Unacceptable 
Availability of staff to 
assist you = O O O 
Knowledgeability of 
employee 
Friendly attitude/ 
tone of voice 
Promptness of response 
to your request/need 
Helpfulness of employee 
Accuracy of employee 


DID THE EMPLOYEE... 
Greet you in a friendly and 
courteous manner? YESQ NO 
Make initial eye contact? YESQO NO 
Smile? YES NO 
Acknowledge or apologize if 
you had to wait for service? YESO NO 
Use your name during the 
transaction? YESQ NO 
Make closing eye contact? YESQ NO 
Thank you or express 
appreciation at the close of 
your transaction? YESQ NO Q 


Is there anyone you would like to recognize who was especially helpful to 
you? If so, please indicate their name below: 





Please make any other comments or suggestions below: 














Address 
City 
Telephone #: Home 




















their customers’ needs and expectations that gaining 
their satisfaction becomes more coincidental than 
earned. 

Complaint handling systems and disaster recovery. 
The best of service delivery systems will sometimes mal- 
function. Anticipating and preparing for these failures 
can help to restore customer confidence and loyalty, as 
well as lessen the possibility of a dissatisfied customer 
impairing other customers’ perceptions. The service pro- 
vider should have a system for receiving and responding 
to complaints that makes the expression of the complaint 
easy and private and that provides for a timely assess- 
ment and response to the complaint. The response to the 
complaint could range from a sincere apology to more 
substantive compensation, depending on the degree of 
inconvenience or damage and the customer's perception 
of what would constitute a fair resolution. Complaints are 
too important to ignore. A 1986 study by the Technical 
Assistance Research Institute indicated that only 4 to 5 
percent of dissatisfied customers complain. This means 
that for every person that bothers to complain, there are 
probably twenty people that feel the same way. Under- 
standing this, the complaint that may have been dismissed 
as an isolated whine becomes a valuable source of infor- 
mation about service problems that must be addressed. 

Personnel selection for customer service aititude 
and skills. If customer service is valued by the organi- 
zation, skills in providing it should be an important se- 
lection criterion for new employees. It is hard to teach 
people to care about customers if that is not their nor- 
mal inclination. It may be easier to teach them the tech- 
nical skills they will need on the job. When these 
situations arise, it may be appropriate to favor customer 
service attitudes and skills more than technical skills, 
realizing that the latter may sometimes be acquired 

more easily through training and 
experience. 

Customer service skills 

training. Training for em- 

ployees is essential to 

raising awareness of 

customer service ob- 

jectives and to the 

nurturing and de- 

velopment of cus- 

tomer service skills 

used to achieve 

them. Trainingin tech- 


nical and problem-solving 


skills also is essential, as employees must have the knowl- 
edge and skills to provide consistent high-quality work. 
Customer satisfaction results when quality work com- 
bines with quality service. 

Empowerment of employees. Timely, flexible, and 
responsive service depends upon supervisors and other 
employees having sufficient authority to act on the 
organization’s behalf. Unnecessary regulations and ap- 
proval processes can impede effective service delivery. 
Recognizing this, Wake County stripped away a broad 
array of administrative controls, granting its operating 
departments much greater authority over their budgets, 
personnel decisions, work schedules, and purchasing 
activities. A summary of these actions is shown in Table 
1, along with an assessment of their impacts after the first 
year. 

Empowering department heads, of course, does not 
ensure that other employees will be empowered. Depart- 
ment managers must extend that philosophy and its 
practical day-to-day authorizations throughout their or- 
ganizations. The empowerment message from manage- 
ment must be clear and convincing. As Wake County 
Health Director Leah Devlin put it in training her staff, 
“Just do it. You will make some mistakes. We all do. 
However, as long as you er on the side of providing 
better customer service, we will back you completely.” 

Personalization of service delivery. Adding a 
personal touch to the delivery of services can make cus- 
tomers feel more comfortable and appreciated. This is 
particularly important in government, as some public 
services are not voluntarily consumed (for instance, per- 
mitting processes and tax payments), and others involve 
dealing with customers in particularly stressful moments 
(for example, public assistance programs, counseling 
services, and fire and law-enforcement responses). Ser- 
vices can be personalized by assigning particular work- 
ers to customers; using names in conversations; showing 
interest in the customer as a whole individual, not just 
as a consumer of one particular service; and by always 
showing empathy for customer concerns. 

Employee recognition and ownership efforts. Cus- 
tomer satisfaction depends upon employee satisfaction. 


It is unreasonable to expect employees to deliver cheer- 


ful, empatheiic services when they do not feel appreci- 


ated. Recognition of good customer service behavior, 
demonstrated concern for employees’ welfare, and ex- 
pressions of confidence and trust can provide a nurtur- 
ing environment for employee ownership and promote 


caring customer service. 





Activity 


Purchase orders 


Budget control 


Applicant screening 


Work schedules 


Overtime work 


Merit salary awards 


Other personnel actions 


Table 1 


Summary of Major Wake County Deregulation Efforts 


Procedure Prior 

to Deregulation 

Requisitions and purchase orders 
were needed for any purchase 


of $50 or more. 


Line-item control (supplies, travel. 
utilities, ete.) for all departments: 
control of number of positions. 
transfers of salary funding, and 
capital outlay items of $500 


or more. 


Personnel Department screened 
all applicants and referred top 
ranking conteaders to department 


for selection. 


County manager's approval needed 
for deviations from 8:30 A.M. to 
5:15 P.M. work schedule (unless 
subject to mandated duties). 


County manager's approval 
needed for employee overtime 


work. 


County manager approval 
needed on all merit salary 
awards: 5% of awards limited to 


no more than 50% of employees. 


County manager approval 
needed for most personnel 
actions, including promotions, 
new hires at hiring rate, volun- 
tary terminations, leave without 


pay. filling vacancies, ete. 


Note: Deregulation began with the 1990-91 fiseal year. 


Customer service performance measurements. If 


you can measure customer service, you can manage it. 


Regular monitoring and analysis of customer service be- 


havior and customer feedback can point out effective 


practices, identify variations in service requiring adjust- 


New Procedure 

after Deregulation 

Can order up to $1,000 
without a requisition or 


purchase order. 


Lump-sum department budgets: 
control of number of positions 
and transfers of salary funding 
maintained; capital outlay 
approval limited to $1,000 


Departments given option of 
screening all applicants who 


meet minimum qualifications. 


Department head ean vary 
employee work days and time. 
as long as offices are open to 


public 8:30 A.M. to 5:15 P.M. 


Authority for granting overtime 


delegated to department heads. 


Department heads approve all 
merit salary awards, except 
awards for themselves; total fund- 
ing limited as before, but can have 
9°q, SOC c 


2.5%. 5%. or 7.5% awards for 


up to 60% of positions. 


Most personnel actions delegated 
to department heads, except hiring 
above hiring rate. involuntary 
dismissals or suspensions. leave 
without pay for more than six 
months, advertising positions at 


above step 3 of pay range, ete. 


First-Year Impact 


More departmental flexibility; quicker 
acquisitions; approximately 10% 
higher costs due to lack of volume dis- 
counts or Purchasing Department's 
vendor knowledge: unclear impact 


on purchasing integrity. 


0.8% decrease in percentage of 
operating budgets (excluding salaries) 
spent: 1.5% increase in average depart- 
ment expenditures (including salaries) 
largely due to new policy of paying 


unbudgeted overtime. 


Departments selected screening 
option for 36% of all positions; 


no adverse impact noted. 


More departmental flexibility; 
no survey has been conducted to 
determine variations that have 


been adopted. 


$407,000 in overtime: no way to compare 
to previous years, as policy also changed 


on payment of overtime. 


Slight decrease in percentage of 
positions granted merits: no de- 
partment exceeded its allocation 

of merits versus five in the previous 
year; not sufficient experience 

to judge impact of 2.5% to 7.5% 
options as they only went into effect 
July 1, 1991. 


Reduced average processing time 
from 2.9 days to 2.3 days; greater 
sense of departmental empowerment; 


no adverse impacts noted. 


ments, and instill a healthy competitiveness in marking 


progress toward meeting customer service objectives. 


Slogans, mottos, and image shaping. Perception is 


reality, and slogans, mottos, and other image-shaping 


devices can help to create intended customer perceptions 





of services. A number of Wake County departments have 
adopted slogans, which are displayed on their stationery, 
notices, and vehicles. For example, the new motto for the 
Wake County Health Department is “Caring Today for 
a Healthy Tomorrow.” The Emergency Medical Services’ 
motto is “Excellence through Experience and Commit- 
ment.” In addition to helping to shape customer percep- 
tions, these slogans can provide vision and pride to 
employees striving to live up to them. 

If slogans and mottos are not supported by man- 
agement and reflected in organizational practices, how- 
ever, they can lose their legitimacy with both employees 
and customers. In those situations, such efforts can be- 
come counterproductive. The credibility of these image- 
shaping measures can be supported by the use of other 
tools. Measuring performance associated with objectives 
stated or implied in the slogans and mottos, and reward- 
ing employee behavior accordingly, can show manage- 
ment’s commitment to them. Likewise, service guarantees 
that stem from these stated or implied standards of ser- 
vice can enhance the customers’ belief in them. 

Service guarantees. We expect to have guarantees of 
quality for VCRs, cars, and other products. Service guar- 
antees are less common, but are equally powerful tools 
for building customer confidence in government services. 
Service guarantees also can provide a clear customer ser- 
vice objective for employees and be a source of pride for 
them when that objective is met consistently. Key issues 
in establishing service guarantees are (1) being able to 
deliver on promises most of the time, (2) backing up the 
guarantee with meaningful (in the customer's perception) 
compensation when it is not met, and (3) due consider- 
ation of liability issues posed by guarantees for service 
failures that damage customers, not just inconvenience 
them or fail to meet their expectations. 

Service quality improvement programs. There are 
a variety of formal and informal quality improvement 
programs that involve an analysis of service processes. 
For instance, a government might flow-chart services to 
identify bottlenecks and inefficiencies, ask employees to 
suggest improvements, or incorporate a statistical qual- 


ity control method. W. Edwards Deming, an American 


credited as the designer of the post-war Japanese man- 


agement miracle, has popularized one such method of 


statistical quality control. Of his many efforts, Deming’s 
greatest contribution may be his use and interpretation 
of statistics in assessing and improving a system’s per- 
formance. These efforts should be geared to produce 


improvements in service outcomes that are valued by 


the customer, such as quicker, less costly, higher qual- 
ity, more individualized services. 

Supplier management. One key component to service 
quality is the management of suppliers providing inputs 
for that service delivery. The raw materials for a service 
include personnel, office supplies and equipment, facili- 
ties, and information. The quality of service delivery can 
only be as good as the quality of these service inputs, and 
efforts need to be made to ensure their quality and timely 
availability. Often the customers themselves become sup- 
pliers, as their participation in the service delivery may 
be required, either through their physical presence or 
their provision of needed information. For the service 
delivery to be effective in those cases, the service provid- 
ers’ challenge is to make their services accessible, easy 
to understand, and timely. 

Information from others. Many good customer ser- 
vice ideas can be learned from observing competitors, 
peers, or even organizations delivering completely differ- 
ent types of services. What are these organizations doing 
that makes them successful in satisfying their customers? 
What practices can we adapt to our organization? This 
learning can occur from direct observation, review of 
company operating procedure manuals, or personal dis- 
cussions and consultations. 

Negotiation of customer expectations. With the lim- 
ited resources available to governments, it may be diffi- 
cult sometimes to fully meet customer expectations. 
Failure to meet expectations will result in customer 
dissatisfaction, unless efforts are made to negotiate 
achievable expectations with the customer. These discus- 
sions should focus on the interests of the customer, show 
empathy for the customer's concerns, and ask for the 
customer’s help in identifying and examining alternatives 
that may prove satisfactory to the customer. Customer 
expectations cannot always be met, but a demonstrated 
attempt will minimize adverse customer reactions in most 
cases. When extra efforts are made to recover from a 
service failure, this unusually solicitous treatment can so 
impress some customers that it more than makes up for 
the service disappointment. 


Each of these customer satisfaction tools can be of 
practical use in constructing a customer satisfaction strat- 
egy. Which tools are most appropriate for each organi- 
zation will depend on management styles and the nature 
of the services being delivered. The essential objective in 
using these tools is to build a strategy that is capable of 


effectively changing the culture of the organization. 





Table 2 


Summary of Selected Wake County Customer Service Strategies 


Customer Satisfaction Tool Budget 


Customer satisfaction research X 
Complaint handling systems and disaster recovery 
Personnel selection for customer service attitude and skills 
Customer service skills training 

Empowerment of employees 

Personalization of service delivery 

Employee recognition and ownership efforts 

Customer service performance measurements 

Slogans. mottos, and image shaping 

Service guarantees 

Service quality improvement programs 

Supplier management 

Information from others 


Negotiation of customer expectations 


Mottos and managerial exhortations alone will not work. 
A blend of customer feedback mechanisms, empowered 
and trained workers, and quality improvement programs 
might. So might other combinations of tools. Use of most 
or all of the tools is virtually certain to compel organiza- 
tional change. 

Wake County focused its earliest efforts in using these 
tools to improve customer satisfaction on internal sup- 
port departments. These departments’ experiences are 
now being used to model customer satisfaction practices 
as Wake County extends this philosophy throughout the 
organization. Profiles of the tools used by each of these 
departments in their customer satisfaction strategies are 
displayed in Table 2. 


Strategy Implementation Efforts 


Putting strategies into action requires a credible and 
pervasive management commitment, from the top execu- 
tive to the supervisor. Managers need to demonstrate 
their commitment in both word and deed, modeling the 
behavior they want employees to show and recognizing 
them when they do. Customer service objectives and per- 
formance should be woven into departmental work plans, 
management information systems, employee orientations 
and training programs, and individual performance ap- 
praisals. Without these efforts, it is unlikely that the cul- 
ture of the organization will truly reflect a successful 


customer service orientation. 


Department 


Revenue 
Collector 


General 


Assessor Finance Services 


X X X 


Reevaluation and Redesign 
of Service Delivery 


The best of plans and strategies are just educated 
guesses as to how certain organizational efforts will lead 
to desired outcomes. One of the tools mentioned earlier. 
ongoing customer feedback, is an essential element in 
measuring the effects of these efforts. This feedback 
should be used to make periodic changes in strategies, 
customer satisfaction tools being employed, and the de- 
sign of the service delivery system. These changes need 
not always be major. As an airlines president, Jan 
Carlzon, has said, “We did not seek to be 1,000 percent 
better at anything. We seek to be | percent better at 1,000 


things.” 


Conclusion 


Buffeted by both increasing demands for services 


and resistance to higher taxes, governments are continu- 


ously challenged in their ability to meet the needs of 


their customers—their citizens. Adoption of a customer 
satisfaction philosophy that extends throughout the or- 
ganization can help to ensure that scarce resources are 
carefully tuned to meeting expectations for services that 
their customers value. A variety of tools are available 
to make that philosophy a reality, and seeing that hap- 
pen can instill both employee and citizen pride in their 


governments. % 
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34 Frayda S. Bluestein 


Local governments in North Carolina have general 
authority to enter into contracts and to acquire and hold 
property as necessary to carry out the functions of gov- 
ernment. In addition, the General Statutes establish pro- 
cedures for awarding public contracts of certain types 
and within certain monetary ranges. These procedures, 
often referred to as competitive bidding requirements, 
are designed (1) to ensure fairness by preventing collu- 
sion and favoritism in public contracting and by giving 
all citizens an equal opportunity to compete for public 
contracts and (2) to conserve public funds. 

The competitive bidding statutes require that local 
governments award certain public contracts “to the low- 
est responsible bidder or bidders, taking into consider- 
ation quality, performance, and the time specified in the 
proposals for the performance of the contract.”! This 
statutory language, often called the “lowest responsible 
bidder” requirement, will be referred to here as the 
“standard of award.” The wording of the standard 
poses problems of interpretation. It is not clear how the 

The author is an Institute of Government faculty member who 


specializes in local government law, particularly issues relating 
to governmental purchasing. 
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factors of “quality, performance, and . . . time” must 
be “[taken] into consideration” to arrive at the lowest 
responsible bidder. There is no North Carolina case law 
that directs local governments as to the extent or limi- 
tation of discretion embodied in the statute’s language. 

This article deals briefly with some of the specific pro- 
cedures mandated by the North Carolina competitive 
bidding statutes and with the requirement that all bids 
be “responsive” to the invitation to bid. It then suggests 
how the standard of award may be interpreted and ap- 
plied, and finally discusses the standard that North Caro- 
lina courts have used in reviewing contract award 


decisions of local governments. 


Types of Contracts Governed by the 
Standard of Award 


The competitive bidding statutes apply to two types 
of contracts worth $5,000 or more: those for “construc- 
tion or repair work” (construction contracts), and those 
for the “purchase of apparatus, supplies, materials, 
or equipment” (purchase contracts). A local board 


must follow one of two bidding procedures—formal or 
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informal’>—depending on the amount of money involved. 
(See “Summaries of Informal and Formal Bidding Pro- 
cedures” on page 12.) 

For purchase contracts, the informal procedure ap- 
plies when the amount of the contract is between $5,000 
and $20,000, and the formal applies when the estimated 
cost is $20,000 or more. For construction and repair 
work, the informal procedure applies when the amount 
of the contract is between $5,000 and $50,000, and the 
formal applies to contracts estimated to cost $50,000 or 


more.* For contracts involving less than $5,000, the pro- 


cedures and basis of award are left to the discretion of 


the governing board. 


Compliance with Statutory Procedures 


The contracting authority must conduct the award 
process in compliance with the statutory procedure. The 
bidder must comply with the process as established 
by statute and as conducted by the contracting au- 
thority. (This article does not discuss all of the proce- 
dures involved in public contracting. These are summa- 


rized in An Outline of Statutory Provisions Controlling 
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Purchasing by Local Governments in North Carolina, 
by Warren Jake Wicker.') Thus for contracts in the for- 
mal range, a bidder must seal a bid if the invitation to 
hid so specifies; the bidder must submit a bid prior to 
the time specified in the advertisement for opening bids; 
and a formal bid must be accompanied by a deposit or 
bid bond of at least 5 percent of the bid amount, un- 
less the governing board has waived that requirement. 
(Such a waiver is authorized only for purchase contracts 
in amounts less than $100,000.) 

If a contract is awarded but the statutory require- 


ments have not been met, the contract is void.” 


Number of Bids 


Most local officials are familiar with the “three-bid 
rule” in the competitive bidding statutes, the rule that 
requires a local authority to receive at least three bids 
before it can award a contract. Many are surprised to 
discover, however, that the rule does not apply to all 
contracts that are covered by competitive bidding. It 
applies only to contracts for construction or repair, and 
only to those involving estimated expenditure of $50,000 
or more—that is, to construction or repair contracts in 
the formal range. Boards may award all contracts in the 
informal range and all purchase contracts in the formal 
range, even if fewer than three bids are received 
although the principles underlying the competitive bid- 
ding statutes suggest that more than one bid should be 


obtained where possible. The “lowest responsible bidder” 
language itself appears to assume a comparison of more 
than one bid. Nevertheless, the only contracts for which 
the statutes mandate a specific number of bids are con- 


struction or repair contracts in the formal range. 


Responsiveness 


A bid must also be “responsive” to the invitation to 
bid: it must offer to perform the services or provide the 
goods that are specified. Though not explicitly mentioned 
in the statutes, responsiveness is inherent in the contract- 
ing process. A proposal that does not comply with the 
specifications in the request for proposals should be con- 
sidered nonresponsive and not eligible for award. 

Bids will inevitably contain minor variations from the 
specifications. Because the formal bidding procedure can 
be expensive and time consuming, local governments of- 
ten use a standard of “substantial compliance” when 


evaluating responsiveness.’ Slight deviations are accepted 





so long as they are not deemed “material” in light of the 
scope and purpose of the contract. Keeping in mind the 
goal of fairness in competition that underlies the bidding 
statutes, a contracting authority may judge a deviation 
to be material if it gives one bidder an advantage over 
others. 

Responsiveness must be evaluated with consistency. 
As an extreme example, a bid on an automobile should 
not be rejected for nonresponsiveness because the inte- 
rior color is different from that specified in the request 
for proposals, while another bid, offering a different 
model from that specified, is accepted. In other words, 
the bids must be scrutinized for the same degree of com- 
pliance with specifications. Similarly, if one bid discloses 
that the local board made an error in preparing specifi- 
cations, or if another makes an alternative proposal that 
the board prefers, the board should reject all bids, pre- 
pare new specifications, and go through the bidding pro- 


cess again.” 


Applying the Standard of Award 


After determining that all of the bidding procedures 
have been complied with, a governing body is faced with 
the bids and bidders to whom the standard of award is 
to be applied. As we have seen, the standard calls for 
awarding a contract to the “lowest responsible bidder” 
but also allows consideration of “quality, performance. 


and... timme....” 


Vocabulary of the Standard 


\s used in competitive bidding statutes, the term “re- 
sponsible” means that a bidder has the resources neces- 
sary to carry out the contract. These resources include 
not just financial ability, but appropriate personnel, skill, 
and experience.’ 

The words “quality” and “performance” are highly 


subjective, and their meanings in the bidding statutes 


Summaries of Formal and Informal Bidding Procedures 


Formal Procec 


(G.S. 143-129) 


Coverage 


lure ¢ Construction or repair work 
requiring estimated expenditure 
of $50,000 or more 
Purchase of apparatus, supplies, 
materials, or equipment requiring 
estimated expenditure 
of $20,000 or more 


Requirements 


¢ Advertisement 
Time and place to obtain specifications 
Time and place of bid opening 
Reservation of right to reject any or all bids 
* Bids sealed (if specified) 
* Bids accompanied by bid deposit 
(at least 5 percent of bid) 
* Bids opened in public (at time 
and place specified) 


¢ Bids recorded in minutes 


Award to the “lowest responsible bidder or bidders, taking into consideration quality, performance, and the time specified 


in 


Informal Proe 


(G.S. 143-131) 


the proposals for the performance of the contract.” 


edure ¢ Construction or repair work 
involving expenditure of between 
$5,000 and $50,000 
Purchase of apparatus, supplies, 
materials, or equipment involving 
expenditure of between $5,000 
and $20,000 


¢ Informal bids secured (telephone or written quotes) 
* Record of all bids kept 
¢ Public allowed to inspect record of bids at any time 


Award to the “lowest responsible bidder, taking into consideration quality, performance, and the time specified in the 
bids for the performance of the contract.” 





overlap considerably. A high-quality product will per- 
form well; a company that has performed well on con- 
tracts similar to one currently out for bid has done 
high-quality work. There is no explicit limitation on 
the aspects of the proposal to which the consideration 
of quality and performance may be applied. They 
could relate to degrees of responsibility—that is, extent 
of experience or skill in construction contracts, or de- 
grees of appropriate usefulness of items for purchase. 


The concepts also could encompass longevity, econ- 


omy, maintenance costs, and other tangible measures of 


products. 

The “time” factor is more specific, but its importance 
will vary depending on the needs of the contracting au- 
thority. If a contract requires a particular completion 
date, that should be stated clearly in the request for pro- 
posals. That way all bidders can build it into their pro- 
posals and all bids will be judged on the same standard 
of timeliness. In the absence of specified time frames in 
the request, the local government may decide from a 
bidder’s proposal whether the bidder has set out reason- 
able schedules and completion dates. 

The statute does not direct the relative weight to be 
accorded to quality, performance, and time, nor does it 
explicitly establish the relationship between these factors 
and the lowest-responsible-bidder requirement. Long- 
established practice in this and other states, however, as 
well as case law in other states with standards of award 
similar to North Carolina’s, provide guidance to a rea- 


sonable interpretation of the standard. 


Guiding Principles 


The language of the North Carolina statute, viewed 
in light of the underlying purposes of competitive bidding, 
suggests the following principles: 

The statute establishes a preference in favor of the 
lowest bid price. The purposes of fairness and conserva- 
tion of public funds require an award to the lowest bid- 
der unless an articulable and lawful basis exists for an 
award to another bidder. The greater the difference be- 
tween the bid receiving the award and the lowest bid, the 
stronger must be a finding about quality, performance, 
or time to overcome the preference in favor of the lowest 
bid. 

The statute requires prudent use of public funds. The 
awarding authority must also conserve public funds by 
considering factors besides price, to minimize risk of loss 


caused by poor performanice of a particular product or 


bidder. The awarding authority is not required to award 
a contract to the lowest bidder if the proposed product 
or performance is unacceptable or if a higher bidder of- 
fers the level of performance or quality that the award- 


ing authority desires. 


Significance of Qualitative Factors 


As these principles suggest, an awarding authority 
may use the qualitative factors in North Carolina’s stat- 
ute—quality, performance, and time—when evaluating 
which bid is truly “lowest.” As indicated earlier, there 
are no court cases specifically interpreting the language 
in the North Carolina standard. However, the above 
principles are consistent with judicial interpretations of 
standards of award in other jurisdictions where the statu- 
tory language contains a qualitative component. 

Thus in a Mississippi case the court held that a “low- 
est and best bid” standard does noi require the award- 
ing authority invariably to accept the lowest bid.’ A West 
Virginia court reached the same conclusion when inter- 
preting a statute similar to North Carolina’s. The West 
Virginia provision requires contracts to be awarded to 
the “lowest responsible bidder, taking into consideration 
the qualities of the articles to be supplied, their confor- 
mity with specifications, their suitability to the require- 
ments of the government and the delivery terms.” '' 
According to the West Virginia Supreme Court, “The 
statute requires a subjective evaluation of quality, ser- 
vice and compatibility with other programs in addition 
to price.” 

Standards of award that contain only the “lowest re- 
sponsible bidder” language have been interpreted as 
authorizing less discretion. For example, the California 
Supreme Court has ruled that a standard requiring con- 
tracts to be awarded to the “lowest responsible bidder” 
(with no additional language) does not authorize the 
awarding authority to consider relative superiority 
among responsible bidders.'* The California court held 
that the award must be made to the lowest bidder upon 
a finding that the bidder meets the minimum require- 
ments of responsibility. Under this standard, to award a 
contract to other than the low bidder, there must be a 
finding that the low bidder is not responsible. 

These cases suggest that there is a difference between 
a standard that simply directs the awarding of a contract 
to the lowest responsible bidder and a standard that adds 
wording allowing consideration of factors besides price 


and minimum responsibility. 





The difference is illustrated in an Indiana case, in 
which the court compared a “lowest and best bid” stan- 
dard with a “lowest responsible and responsive bidder” 
standard." Under the latter, the court held, the award- 
ing authority “has not been given the discretion to award 
a contract to the most responsible bidder, rather, the 
statute merely provides that the Board must require the 
winning bidder to be responsible.”'’ The court went on 
to note that “the absence of the term ‘best’ or ‘most re- 
sponsible’ unmistakably demonstrates the legislature did 
not intend ‘responsibleness’ to become a competitive fac- 
tor between bidders.””'° These decisions suggest that the 
presence of qualitative factors in the standard of award 
reflects legislative intent to delegate discretion. 

The qualitative language in North Carolina’s standard 
of award, viewed in light of these cases, appears to del- 
egate broad authority to local governments in awarding 
public contracts. The words “quality” and “perform- 
ance” are susceptible of almost no objective limitation 
except as read together with the rest of the standard and 
in light of the underlying purpose of conserving public 
funds. 

One possible limitation relates to whether the words 
“quality” and “performance” apply to what is offered in 
the bid (the product) or to the characteristics of the bid- 
der (responsibility)—or to both. It is reasonable te con- 
clude that they apply to both, although narrower 
interpretations of the North Carolina statute are certainly 


possible. Some local governments use the concepts of 


quality and performance only to evaluate the responsi- 
bility of the bidders—whether they have the resources 
to carry out the contract. Under this view, all respon- 
sive bids by definition will have met the specifications, 
and only the responsibility of the bidders is left to be com- 
pared. This interpretation may be more appropriate in 
construction contracts, where specifications are narrowly 
drawn and variation in degrees of responsibility is likely 
to be the primary issue. 

In purchase contracts specifications are drawn more 


broadly to promote competition, and the focus is more 


likely to be on variations in quality and suitability of 


products offered. The narrow reading of the statute, in 


these cases, could require the local government to accept 


a proposal that complies with the minimum requirements 


of the invitation to bid, even if what is proposed is of 


poor quality. This result conflicts with the purpose of con- 
serving public funds and does not necessarily promote 
fairness. A broader interpretation encompasses the dis- 
cretion necessary for evaluating both purchasing and 
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construction contracts. According to this view the legis- 
lature has, by authorizing consideration of quality, per- 
formance, and time, left to the awarding authority the 
tasks of balancing these factors against cost to determine 
which bid best serves the needs of the community and 


justifying an additional cost where necessary. 


Standard of Judicial Review 


The view that local governments have discretion in 
awarding public contracts is supported by the deferen- 
tial standard of review the North Carolina courts have 
applied to local government contract award decisions. 
However, local government discretion in this arena is not 
without limitation. To support a particular contract 
award, the local governing body must be able to demon- 
strate a rational and articulable basis for the decision. 

In early cases involving public contracts, the North 
Carolina Supreme Court characterized the contract 
award decision of a local government as being judicial 
rather than ministerial in character.'’ The difference 
between local government functions that are “ministe- 
rial” and those that are “judicial” is that ministerial func- 
tions involve no discretion: if certain facts are present, a 
certain decision is required by law. In contrast, a judi- 
cial function involves the exercise of discretion by the 
local government. 

The court’s characterization of contract decisions as 
“judicial” dictates the standard the courts use when they 
review such decisions. Thus in Mullen v. Town of 
Louisburg,'* a case concerning whether the purchase of 
electricity is subject to the competitive bidding statutes, 
the North Carolina Supreme Court, quoting various 
sources, stated: 


“It is a general rule that officers of a municipal corpora- 
tion, in the letting of municipal contracts, perform not 
merely ministerial duties but duties of a judicial and dis- 
cretionary nature, and that courts, in the absence of fraud 
or a palpable abuse of discretion, have no power to con- 
trol their action.” . . . The courts may not interfere with 
the exercise of discretionary powers of local administra- 
tive boards for the public welfare “unless their action is 
so clearly unreasonable as to amount to an oppressive and 
manifest abuse of their discretion.” '” 

In Burton v. City of Reidsville, the court elaborated 
on the deference to be accorded local board decisions that 
involve discretion: 


[A] court of competent jurisdiction may determine in a 


proper proceeding whether a public official has acted 





capriciously or arbitrarily or in bad faith or in disregard 
of the law. . . . If the officer acted within the law and in 
good faith in the exercise of his best judgment, the court 
must decline to interfere even though it is convinced the 
official chose the wrong course of action.”” 


More recent contract award cases in this and other 
jurisdictions*' have consistently applied the same basic 
standard of review: The decision of the awarding au- 
thority should be overturned only in the case of fraud 
or manifest abuse of discretion; otherwise the court may 
not substitute its judgment for that of the awarding 
authority. 


Documented Support 
for Contract Decision 


How does a court determine whether there was a rea- 
sonable basis for a local government contract award de- 


cision? The North Carolina courts’ characterization of 
the contract award decision as judicial and the degree of 


discretion allowed by the wording of the state’s statute 
determine how much and what kind of documentation 
the decision must have. The more discretion the local 
government has in making its decision, the less the courts 
will look for documented support in the record of that 
decision. 

The deferential standard of judicial review summa- 
rized above suggests that the awarding authority is not 
required to make findings of fact or demonstrate substan- 
tial evidence in the record to support a contract award 
decision. Such findings have generally been required by 
North Carolina courts only in local government decisions 
that involve less discretion, such as ministerial or quasi- 
judicial decisions.” 

A separate basis for requiring evidence in the 
record of a contract award decision would exist if a 
constitutionally protected interest is affected by the 
award of a contract under the North Carolina statute. 
If such an interest were affected, all the essential ele- 
ments of due process, including notice, hearing, impar- 
tiality, and substantial evidence in the record, would be 
required at the contract award stage. 

The North Carolina courts have not addressed the 
question of whether the North Carolina statute govern- 
ing public contracts confers to a bidder a constitution- 
ally protected right or “entitlement” to a particular 
contract. However, a majority of courts that have con- 
sidered this question under other state contract award 
statutes have held that the degree of discretion involved 


in the awarding of public contracts precludes a bidder 
from obtaining a constitutionally protected interest in a 
contract award.” Because of both the degree of discre- 
tion involved in the North Carolina statute and the def- 
erential standard of judicial review, it seems likely that 
our courts would reach a similar result. 

This is not to suggest that there is no need to document 
the basis for a contract award decision. A standard that 
seems to fit the North Carolina courts’ standard of judi- 
cial review is expressed in a recent Alabama case involv- 
ing a challenge to a public contract award decision: the 
awarding authority “need only have bona fide, rational, 
and articulable reasons for its decision.” ** These reasons 
should be articulated in the minutes of the meeting at 
which the award is made. Of course, if the award is to the 


low bidder and the bidder is determined to be respon- 


sible, the decision will not need detailed explanation. 
Even if not required to do so by North Carolina case 
law or constitutional due process, the awarding author- 
ity should hear arguments and receive information that 
might alter conclusions or assumptions upon which it will 
rely in awarding the contract. This is particularly neces- 
sary if the award goes to other than the low bidder, if for 
no other reason than to ensure that challenges that might 
otherwise be raised in court have been considered and 
resolved to the satisfaction of the awarding authority at 
the time of its decision. The contract award process 
should be open and thorough enough to result in a ratio- 


nal and supportable decision. 


Conclusion 


Awarding public contracts under North Carolina 
statutes requires adherence to statutory requirements, 
both for soliciting and receiving bids and for making the 
award decision itself. Although North Carolina’s award 
standard provides more discretion than more narrowly 
worded statutes from other states, fair application of the 
standard is challenging because it requires qualitative 
judgments that must be made on a case-by-case basis. 
The statute establishes a preference in favor of the low- 
est bid, although the awarding board is not required to 
accept that bid if it offers a product or performance that 
is unacceptable or if a higher bid offers the level of per- 
formance or quality the board desires. 

The deference of the North Carolina courts to local 
government award decisions recognizes the degree of 
discretion involved in the bid evaluation and contract 
award process. Due to the lack of North Carolina cases 





specifically analyzing the wording of the standard of 
award, many questions about the limits on local govern- 
ment discretion remain. Where questions of interpreta- 
tion arise, local government officials should always be 


guided by the dual principles of fairness and conserva- 


tion of funds, and should strive to resolve the questions 
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in a manner that preserves them both. + 
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of 1991: 


An Overview 


Stephen Allred 


In 1989 the United States Supreme Court handed 
down a series of decisions! that made it more difficult for 
plaintiffs to win claims of employment discrimination. 
For the two years following the 1989 term, Congress con- 
sidered a series of bills aimed at reversing or modifying 
the effect of the 1989 Supreme Court decisions. Finally, 
in November of 1991, Congress enacted and the president 
signed the Civil Rights Act of 1991. The act amends five 
federal discrimination statutes: Section 1981 of the Civil 
Rights Act of 1866 (Section 1981), Title VIL of the Civil 
Rights Act of 1964 (Title VII), the Attorney's Fees Awards 
Act of 1976, the Americans with Disabilities Act of 1990 
(ADA), and the Age Discrimination in Employment Act of 
1967 (ADEA). This article provides a brief overview of 
the new provisions of the Civil Rights Act of 1991 that will 


affect state and local government employees. 


The author is an Institute of Government faculty member who 


specializes in employment law. 
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New Provisions 


Racial Discrimination in Making and 
Enforcing Contracts 


The Civil Rights Act of 1866, now codified at Section 
1981 of Title 42 of the United States Code. was intended 
as an enforcement mechanism for the Thirteenth Amend- 
ment and as a means of outlawing the “Black Codes” en- 
acted by the southern states after the Civil War. Section 
1981 provides that “all persons . . . shall have the same 
right . . . to make and enforce contracts . . . as is enjoyed 
by white citizens.” A plaintiff may sue a public or private 
employer under Section 1981 for discrimination in em- 
ployment on the basis of race or national origin. 

In Patterson v. McClean Credit Union* the United 
States Supreme Court held that Section 1981 was to be 
read narrowly, and that the plaintiff in that case could 
not bring a claim of racial harassment under the act. 


Rather, held the Court, the statute only conferred a right 





to bring discrimination claims arising from the formation 
of the employment contract—hiring claims—and did not 
apply to post-hiring conduct, except in limited circum- 
stances where a promotion essentially amounted to a new 
contract of employment. 

The Civil Rights Act of 1991 adds a new subsection 
(b) to Section 1981, which defines the term “to make and 
enforce contracts” to include “the making, performance, 
modification, and termination of contracts, and the en- 
joyment of all benefits, privileges, terms, and conditions 
of the contractual relationship.” The effect of this change 
is to make all terms and conditions of employment, not 
just hiring claims, actionable under Section 1981. In 
other words, actions for matters such as pay, discipline, 
work assignments, and other personnel actions may now 
be brought under Section 1981. 


Damages in Cases of Intentional Employment 
Discrimination 


One of the criticisms leveled at Title VII of the Civil 
Rights Act of 1964 was the limited scope of relief avail- 
able to plaintiffs. Up until now, the courts could grant 
equitable relief to a prevailing plaintiff, such as an in- 
junction against further discrimination, back pay, and 
attorneys’ fees, but could not assess damages against an 
employer. 

The Civil Rights Act of 1991 authorizes the recovery 
of compensatory damages (when the award is measured 
by the actual loss suffered) and punitive damages (when 
the award is offered as a punishment) for intentional dis- 
crimination, in addition to the equitable relief authorized 
by Title VII, the Americans with Disabilities Act, and the 
Rehabilitation Act of 1973. Compensatory damages in- 
clude “future pecuniary losses, emotional pain, suffer- 
ing, inconvenience, mental anguish, loss of enjoyment of 
life, and other nonpecuniary losses.” Although the act 
authorizes punitive damages against private employers, 
no punitive damages may be assessed where the employer 
is a governmental agency at either the national, state, or 
local level. 

It is also important to note that although all employ- 
ers, including state and local governments, are subject 
to compensatory damages for the first time, their liabil- 
ity is limited by the terms of the act, as follows: An em- 
ployer with more than 14 and fewer than 101 employees 
may be liable for damages up to $50,000; for an employer 
with more than 100 and fewer than 201 employees, the 
limit is $100,000; for an employer with more than 200 


NM ENT 


and fewer than 501 employees, liability may extend up 
to $200,000; finally, for an employer with more than 500 
employees, damages may be awarded up to $300,000. 

Note that compensatory damages do not include “back 
pay, interest on back pay, or any other type of relief 
authorized under § 706(g) of the Civil Rights Act of 
1964.” Back pay is not, therefore, limited by the cap on 
compensatory and punitive damages. Moreover, race 
discrimination cases brought as Section 1981 claims (dis- 
cussed in the section above) are not limited to any level 
of compensatory or punitive damages. 

The Civil Rights Act of 1991 also provides for a good 
faith defense to handicap discrimination claims that 
arise under the ADA or the Rehabilitation Act of 1973. 
Specifically, damages of any kind are not authorized 
where the employer demonstrates that it made good 
faith efforts, in consultation with the person with the 
disability, to identify and make a reasonable accommo- 
dation that would provide the person with an equally 
effective opportunity and that would not cause an 
undue hardship to the operation of the business. Cer- 
tainly, employers and applicants may differ as to 
whether good faith efforts have been made. The exact 
meaning of the good faith defense will only become clear 


with future court decisions. 


Jury Trials 


A potentially far-reaching effect of the Civil Rights Act 
of 1991 is its provision for jury trials. If a complaining 
party seeks compensatory or punitive damages, he or she 
may demand a jury trial. Further, the judge may not 
inform the jury of the limitations on damages noted 
above. 

A jury trial is available only for intentional discrimi- 
nation claims, not disparate impact claims (discussed in 
the next section). Civil rights advocates have argued that 
juries are more sympathetic than judges to discrimina- 
tion claims and are more willing to award damages where 
appropriate. Again, the extent to which state and local 
government employers will actually incur liability now 
that their employment decisions will be subject to seru- 


tiny by juries remains to be seen. 


Burden of Proof in Disparate Impact Cases 


The key issue that drove the two-year debate on the 
civil rights bill was the question of burden of proof: 
Should the alleged victim or the employer bear the 





responsibility for proving discrimination? And how big 
a burden should it be? Unfortunately, the debate on this 
question was reduced to charges and countercharges of 
whether or not the bill would require employers to 
adopt hiring quotas if they had the burden of proof in 
situations where an employment practice had the effect 
of disproportionately excluding members of a protected 
group (such as a particular race or ethnic group). Quite 
apart from this simplistic rhetoric, the question of bur- 
den of proof is a complicated one. 

The burden of proof in disparate impact cases was 
originally set forth by the Supreme Court in its seminal 
1971 decision, Griggs v. Duke Power Company.’ The 
Court in Griggs held that even if an employer did not 
intend to discriminate against a protected group, it vio- 
lated Title VII nonetheless if its practices had a dispar- 
ate impact on a protected group. Under Griggs, if a 
plaintiff could show that an employment practice had the 
effect of disproportionately excluding members of a pro- 
tected group, the employer had the burden of proving 
that the practice was directly related to job performance 
and was justified as a “business necessity.” 

In 1989 the Court overturned Griggs with its issuance 
of Wards Cove v. Atonio.* Wards Cove brought about 
four major changes in disparate impact cases: (1) it 
barred the use of internal work force statistical compari- 
sons to establish a claim of discrimination; (2) it required 
plaintiffs to identify the specific employment practice that 
caused the disparity to exist; (3) where the plaintiffs made 
such a showing, it lowered the standard an employer must 
meet to justify that practice from proving a “business 
necessity” to merely demonstrating that the challenged 
practice was related to a legitimate business objective; 
and (4) it kept the burden of proof on the plaintiff at all 
times. 

The Civil Rights Act of 1991 overrides Wards Cove 
and essentially enacts a return to the Griggs standard. 
Specifically, the act amends Title VII to state that dis- 
parate impact is proven if a plaintiff shows that an em- 
ployer uses a particular employment practice that causes 
a disparate impact on the basis of race, color, religion, 
sex, or national origin and the employer fails to demon- 
strate that the challenged practice is job related for the 
position in question and consistent with business neces- 
sity. Further, the act provides an exception to the re- 
quirement that the plaintiff identify the particular 
employment practice that causes the disparate impact. 
If the plaintiff can demonstrate to the court that the ele- 
ments of the employer’s decision-making process are not 


capable of separation for analysis, the decision-making 
process may be analyzed as one employment practice. Of 
course, if the employer demonstrates that a specific em- 


ployment practice does not cause the disparate impact, 
then it will not be required to demonstrate that the prac- 


tice is required by business necessity. 


Race Norming 


For a number of years, some employers have used the 
practice of “race norming,” which compares scores on 
hiring and promotion tests only within the same racial 
category. For example, if an employer requested from 
the Employment Security Commission (ESC) only those 
applicants who scored in the top 10 percent on the Gen- 
eral Aptitude Test Battery, it would receive a list of 
names, some of whom would be black and some white. 
However, the score of the highest black applicant might 
be well below the score of the lowest white applicant on 
the list. Because the black applicants were in the top 10 
percent of all black applicants who took the test, how- 
ever, the ESC could argue that it was referring the top 
10 percent. Stated another way, the scores were adjusted 
by comparing only blacks to blacks and whites to whites, 
not by simply comparing all test takers on an absolute 
scale. 

The act adds a new section to Title VII to provide that 
it is an unlawful employment practice for a respondent, 
in connection with the selection or referral of applicants 
or candidates for employment or promotion, to adjust 
the scores of, use different cutoff scores for, or otherwise 
alter the results of employment-related tests on the basis 
of race, color, religion, sex, or national origin. The ef- 
fect is to ban the practice of race norming and may well 
signal the end of the use of general aptitude tests as se- 
lection tools. 


Mixed Motive Cases 


The 1989 Supreme Court decision Price Waterhouse 
v. Hopkins * held that if an employer could show that 
it had two motives for an employment decision, one le- 
gitimate and the other discriminatory, the employer 
could escape liability under Title VII if it could show 
that it would have made the same decision based only 
on the nondiscriminatory grounds. These claims were 
termed “mixed motive” cases, because the employer 
made an employment decision motivated in part by 
discrimination. 





Price Waterhouse is overturned by the Civil Rights 
Act of 1991. The act adds a new section to Title VII to 
provide that except as otherwise provided in Title VII, 
an unlawful employment practice is established when the 
complaining party demonstrates that race, color, reli- 
gion, sex, or national origin was a motivating factor for 
any employment practice, even though other factors also 
motivated the practice. A plaintiff is not, however, en- 
titled to damages or reinstatement in such cases, but is 


limited to declaratory relief, attorneys’ fees, and costs. 


Challenges to Consent Decrees 


In Martin v. Wilks® the Supreme Court permitted 
white fire fighters in Birmingham, Alabama, to challenge 
a consent decree that required the city to take affirma- 
tive action in hiring black fire fighters. The Court held 
that the white fire fighters could challenge the action even 
though they waited years after the consent decree had 
been executed. The effect was to make consent decrees 
virtually useless to settle Title VII claims, as they could 
be subject to continuing challenge by disgruntled employ- 
ees every time a personnel action was taken pursuant to 
the decree. 

The Civil Rights Act of 1991 adds a new section to Title 
VII to bar challenges to a consent decree by a person who, 
prior to the entry of the judgment or order, (1) had ac- 
tual notice of the judgment or order sufficient to inform 
the person that the judgment or order might adversely 
affect his or her legal rights and (2) there was a reason- 
able opportunity to present objections to the judgment 
or order. The act also bars these types of challenges by 
anyone whose interests were adequately represented by 


another. 


Challenges to Seniority Systems 


In Lorance v. AT&T Technologies, Inc.‘ the Supreme 
Court held that the right to challenge a seniority system 
under Title VII arises when the system is adopted, not 
when its operation subsequently has discriminatory ef- 
fects. Of course, by the time an employee retired and then 
realized the effects of the discriminatory system, it was 
too late to bring a timely challenge. 

The Civil Rights Act of 1991 reverses the decision in 
Lorance by providing that an unlawful employment prac- 
tice under Title VII occurs, with respect to a seniority 
system that has been adopted for an intentionally dis- 


criminatory purpose, when the seniority system is 


adopted, when an individual becomes subject to the se- 
niority system, or when a person aggrieved is injured by 
the application of the seniority system or provision of the 


system. 


Personal Staff Exemptions 


Title VII has excluded from coverage certain persons 
who serve in close proximity to elected officials. The Civil 
Rights Act of 1991 revokes these exclusions and provides 
that the rights, protections, and remedies of Title VII 
shall apply with respect to any person who is chosen or 
appointed by state or local elected officers to serve (1) as 
a member of an elected official's personal staff, (2) in a 
policy-making position, or (3) as an immediate advisor 
with respect to the exercise of the constitutional or legal 
powers of the office. 

For the first time, then, individuals such as city and 
county attorneys, clerks to a board of county commis- 
sioners or city council, and high-ranking policy makers 
in state government may bring claims of employment dis- 
crimination under Title VII. 


Age Claims Filing Period 


The act changes the procedure for filing suit under 
the Age Discrimination in Employment Act (ADEA). It 
is still the case that a plaintiff has two years (or three 
years for willful violations) from the incident giving rise 
to the claim to file the ADEA claim with the Equal 
Employment Opportunity Commission (EEOC). What 
is new is a subsection to the ADEA that requires the 
EEOC to notify complainants when an age discrimina- 
tion charge is dismissed or otherwise terminated by the 
commission. The plaintiff then has ninety days of re- 
ceipt of the EEOC notice to file suit. 


Technical Assistance Training Institute 


The act amends Title VII to require the EEOC to 
establish a Technical Assistance Training Institute 
through which it will provide assistance and training to 
covered entities. The EEOC will be required to begin 
multilingual education and outreach programs on the 
rights and obligations created by the Civil Rights Act of 
1991 to those who have historically been victims of dis- 
crimination. Employers will not be excused from com- 
pliance with Title VII on the grounds that they did not 


receive technical assistance from the EEOC. 





Glass Ceiling Commission 


The glass ceiling is a term sometimes used to describe 
a situation in which women and minorities in an employ- 
ment setting are able to see top positions (because they 
are inside the company) but are not able to advance to 
them. Title II of the Civil Rights Act of 1991 sets up a 


Glass Ceiling Commission to study artificial barriers to 
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Popular Government 


Conclusion 


The Civil Rights Act of 1991 clearly shifts the bal- 
ance of power back toward plaintiffs in Title VII litiga- 
tion and increases the potential liability of employers, 
including state and local government employers, for 
findings of employment discrimination. The availability 
of compensatory damages and jury trials may well spur Internal auditing 
an increase in litigation. As always, the best defense to Teaching local officials at the 
any employment discrimination claim is a thorough re- Institute of Government 
view of existing practices and procedures to ensure that Bond committees 
they are job related. + ras 
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Alternative Revenue Sources 
for Local Governments 


Charles D. Liner 


North Carolina’s city and county officials, like local 
officials everywhere, are in a tight fiscal bind. As usual, 
revenues are not sufficient to meet needs. They find it 
difficult to cut spending without cutting services, and lo- 
cal residents protest any proposal to reduce services. One 
way out of this bind is to increase the property tax rate. 
But above all, outspoken residents don’t want their prop- 
erty taxes to increase. 

How, then, can governing boards get out of this bind? 
The most obvious answer is to search for revenue from 
sources other than the property tax. In recent years this 
search has involved four approaches: increasing reliance 
on user charges, seeking authorization for new taxes 
through local legislation, proposing a menu of optional 
revenue choices, and imposing a new tax in the form of a 
per-household charge. 

Increasing reliance on user charges. Local units have 
always relied on charges related to use to pay for such 
services as water and sewer, building inspections, hospi- 
tals, and public transportation. In recent years local units 
have sought to increase such revenues by increasing ex- 
isting charges and creating new charges for garbage col- 
lection, recreation programs, and other services. 
Typically, however, they find that the potential for in- 
creasing revenues from bona fide user charges (as op- 
posed to the household charges discussed below) is 
limited. Most public services provide general benefits to 
the community, so that it is not possible to create charges 
that fall in proportion to use or benefit. And increased 


use of user charges runs head-on into the problem that 
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user charges and fees impose a disproportionately heavy 
burden on poor people. 

Seeking authorization for new local taxes. Many lo- 
cal boards have asked the General Assembly to enact lo- 
cal bills granting them authority to levy a new tax. The 
local-option retail sales tax originally was authorized for 
one county before authority was extended to all counties 
in 1971. Individual units have succeeded in gaining au- 


thorization for several other kinds of taxes: land trans- 


fer taxes (taxes on transfers of real property), occupancy 


taxes on room rentals, taxes on admission to entertain- 
ment and sports events, and a sales tax on prepared 
meals. 

Implementing a revenue menu approach. For sev- 
eral years local officials have proposed that the General 
Assembly authorize the use of a variety of optional rev- 
enue sources by all units, thus providing them with a 
“menu” of choices. The idea of having optional revenue 
sources is not new. The local-option retail sales tax now 
provides an alternative revenue source as an option for 
all local units (all counties have chosen to levy the three 
separate retail sales tax levies authorized so far), and 
other taxes—privilege license, franchise, and even the 
property tax—are optional sources. 

Proposals to provide a menu of optiona! revenue 
sources boil down to proposals for the addition of more 
optional revenue sources for use by all units. Several such 
sources have been proposed, including entertainment 
taxes, a local payroll tax, and a local income tax that 
would be collected on state income tax returns (thus it is 
called a “piggy-back” local income tax). The menu might 
also include taxes that were originally authorized for 
some units through local legislation, such as the land 


transfer, occupancy, and prepared meals taxes. An 





additional menu choice might be an increased rate on the 
local-option retail sales tax (the original 1 percent rate 
on that tax was increased to 2 percent by actions taken 
in 1983 and 1986). 

Imposing flat-rate per-household charges. A fourth 
approach taken by some units is to levy what amounts 
to a new tax—essentially a flat tax on households—with- 
out obtaining specific authorization. A small but appar- 
ently growing number of units have levied what is 
usually called a “user charge” or “user fee” on each 
property owner or on each residential property owner, 
using the property tax bill to collect the levy. For ex- 
ample, some counties have levied such a charge and 
designated it as a user charge for landfill services. The 
revenue potential of such charges is large, as long as 
they can be used without legal, legislative, or political 
challenge. Conceivably a county or city could distrib- 
ute the cost of many different public services separately 
through such per-household charges. In fact, it is con- 
ceivable that property taxes could be reduced greatly, 
or eliminated entirely in some units, by substituting 
these charges for the property tax. 

Although called charges or fees, these levies are not 
truly user charges or fees, because they do not vary with 
use of the service. All owners of residential property must 
pay the same amount no matter how much the service is 
used. In fact, these so-called charges are by nature gen- 
eral taxes—in effect they are a flat tax per household. 
They are similar in nature to the highly regressive poll 
tax, or head tax, that was abolished long ago in most 
places. The only difference is that the poll tax was levied 
as a flat amount per adult. These new taxes are levied 
usually as a flat amount on each owner of residential 
property. 

There is no published statewide information on use 
of these levies, but apparently some units have levied per- 
household charges for solid waste collection and disposal 
or other purposes for several years. This has been oc- 
curring despite the fact that there was no specific autho- 
rization to levy a flat household charge or fee for any 
purpose until recently.' (It is important to local units 
that these charges be authorized, for they would be 
uncollectible if their legality were successfully chal- 
lenged.) In 1989 the General Assembly authorized a uni- 
form monthly fee for 91] emergency telephone service, 
to be collected by the telephone exchange.’ And in 1991 
the General Assembly authorized an “availability charge” 
for solid waste facilities and provided that such charges 
could be collected in the same manner as property taxes.” 


A second law enacted in 199] also has implications for 
future use of flat household charges. Chapter 591 of the 
1991 North Carolina Session Laws amended existing laws 
to allow cities and counties to levy and collect charges and 
fees for storm-water drainage facilities, as well as for 
other public enterprise activities.‘ Public enterprise ser- 
vices include electricity and gas distribution, water and 
sewer services, public transportation, solid waste collec- 
tion and disposal, cable television, off-street parking, and 
airports.’ The act makes it feasible for cities and coun- 
ties to collect various charges or fees for public enter- 
prises. Cities and counties can enforce collection of such 
fees by specifying in an ordinance the order in which 
partial payments of bills will be applied to the various 
services covered by a bill for charges. This provision in 
effect allows a county or city to use water bills, or bills 
for other services provided by public enterprises (such 
as electricity), to collect several household charges lev- 
ied to pay for other public enterprise activities. For ex- 
ample, if a storm-water drainage charge or garbage 
collection fee included on a water bill were not paid, wa- 
ter supply could be cut off. 

The remainder of this article describes the principles 
involved in considering the appropriateness of using cer- 
tain alternative revenue sources and discusses those al- 


ternative sources in light of the principles. 


Principles of Tax Fairness and Equity 


What are the issues that must be considered in the 
search for alternatives to the property tax? Whether or 
not it is good public policy to authorize optional revenue 
sources for local units is not an issue. It has long been 
the practice in North Carolina to allow local units the 
option of using various revenue sources. Nor is the ques- 
tion of whether or not local units need, or should have, 
more revenue an issue. That question is best left to local 
officials, and local officials already have available 
through law a means for increasing revenue—the prop- 
erty tax. Rather, the fundamental issue is, what are ap- 
propriate revenue sources for North Carolina’s cities and 
counties? 

The purpose of taxes and charges is not merely to 
raise revenue. The fundamental purpose is to distrib- 
ute the costs of providing public services among people 
in a fair and equitable way. The kinds of taxes and 
charges that are used will determine who will pay the 
costs of government services. Therefore, the paramount 


concern in judging revenue sources is whether they 





result in a fair distribution of the cost of providing pub- 
lic services. 

What is fair is a matter of opinion. However, there 
are two long-established and commonly accepted prin- 
ciples of tax fairness and equity. The benefits-received 
(or simply “benefits”) principle is that those who benefit 
from a public service should bear the costs, and that the 
burden of supporting a public service should be distrib- 
uted in proportion to the amount of use or benefit re- 
ceived from the service. The ability-to-pay principle is 
that taxes should be levied in accordance with taxpay- 


ers’ ability to pay. 


The Benefits Principle 


The benefits principle is applicable when the use of a 
service, or benefits derived from a service, vary among 
people, groups of people, or business firms. Its applica- 
tion is feasible, however, only when use or benefits can 
be measured or assessed and when a charge or fee can 
be devised that corresponds with use or benefits received. 
Metered water charges and highway taxes and fees are 
examples of benefits-related charges and taxes. 

The benefits principle is particularly applicable when 
considering appropriate taxes for North Carolina’s mu 
nicipalities because North Carolina’s municipalities were 
established essentially in accordance with the benefits 
principle. North Carolina’s counties were established as 
agents of the state government to provide basic services 
on behalf all the people of the county, including those who 
live within municipal borders. Municipalities were estab- 
lished to provide those additional urban services, such 
as police and fire protection and garbage collection, 
needed by people who live in towns and cities, or to pro- 
vide a higher level of service if municipal residents are 
not satisfied with the level of service provided by the 
county government. 

Under this system municipal residents receive more 
services than those who live outside municipal bound- 
aries, so they pay an additional property tax levied by 
the municipality only on municipal residents. Thus, 
municipal residents benefit from a second level of service, 
and in compensation they pay a second property tax in 
addition to their county property tax. As we will see, some 
proposed municipal revenue sources may violate this 
principle by failing to impose an extra burden on munici- 
pal residents (as the retail sales tax does) or by export- 
ing part of the burden to people who live elsewhere 


(as a payroll tax does). For such revenue sources to be 


consistent with the benefits principle, a municipality 
would have to incur costs for providing public services 
to nonresident taxpayers that are not already covered 
through increased property tax valuations on stores, of- 


fices, and factories that nonresidents use. 


The Ability-to-Pay Principle 


The principle that taxes should be imposed accord- 
ing to ability to pay has two subordinate concepts—ver- 
tical and horizontal equity—that are salient to the issues 
in question. Vertical equity refers to fairness between 
those who have ample ability to pay and those who do 
not. If high-income taxpayers pay a larger percentage of 
their income in taxes than do low-income families, a tax 
is called progressive. If, on the other hand, low-income 
taxpayers pay a higher percentage of income in taxes, a 
tax is called regressive. 

Whereas vertical equity requires that those who are 
unequal in ability to pay should be treated differently, 
horizontal equity requires that those who have equal 
ability to pay should pay the same amount in taxes. A 
payroll tax, for example, would violate this principle 
because a family that received all its income from wages 
would be taxed on all its income, while a family that re- 
ceived all of its income from rental income, interest, or 


dividends would not be taxed at all. 


Application of Principles 
to Proposed Revenue Sources 


This section examines specific revenue sources that 
have been authorized through local legislation or pro- 
posed for general use and analyzes them in light of the 


principles of equity discussed above. 


Local Income Taxes 


Three types of local income taxes could be authorized: 
a full-fledged tax like the state income tax administered 
by local units, a local income tax piggy-backed on the 
state income tax and collected by the state, and a locally 
administered payroll tax. The first type of income tax 
would not be feasible except in larger units, and where 
feasible it would be wasteful because local administra- 
tion would duplicate state income tax administration. A 
piggy-back income tax and a payroll tax would be rela- 
tively easy and inexpensive to administer. The former 


would be levied on a unit’s residents as a percentage of 





their state income tax liability and collected by the state 
using state income tax returns. A payroll tax would be 
imposed at a flat rate on all wages and salaries paid within 
a unit’s boundaries, and employers would withhold and 
remit the tax to local units. Normally there would be no 
exemptions or deductions under a payroll tax. 

One advantage of a piggy-back local income tax is its 
progressiveness—higher-income taxpayers would pay a 
higher percentage of their income than would lower- 
income taxpayers. In fact, the tax would have the same 
degree of progressivity as the state income tax.’ Another 
advantage is that it would be paid only by residents of 
the units that levy the tax, so would therefore conform 
to the benefits principle. 

\ payroll tax, in contrast, would be a regressive tax— 
lower-income taxpayers would pay proportionately more 
of their income than would higher-income taxpayers. It 
would be regressive because, first, only wages would be 
taxed. Low- and moderate-income families tend to earn 
all or almost all of their income from wages and salaries, 
while upper-income families tend to receive more of their 
income from other sources, such as property income, 
dividends, interest, and capital gains. Therefore, the 
proportionate burden on income would be larger for 
lower-income than for higher-income taxpayers. Failure 
to tax all sources of income would also violate the prin- 
ciple of horizontal equity—taxpayers with equal ability 
to pay could be taxed differently Second, there would 
be no exemptions to shelter a basic level of income or to 
adjust for differences in ability to pay due to family size. 
Third, the tax would be levied at a flat rate, without re- 
gard to the level of income. 

A payroll tax also would be imposed in part on com- 
muters who live outside the unit that receives revenue 
from it. Thus, in cities and counties that have substan- 
tial in-commuting, a large share of payroll taxes would 
be exported to nonresidents. Put another way, residents 


of some units would pay substantial amounts of taxes to 


cities and counties they do not live in. And residents of 


the levying unit who earn wages outside the unit would 
not have to pay the tax (at least not to their own unit), a 
violation of the benefits principle and the concept of hori- 


zontal equity. 


Local-Option Sales Tax Increase 
When the local-option retail sales tax was first autho- 
rized in 1971 at the rate of 1 percent, revenues were re- 


turned to the county in which they were collected and 


then distributed to the county government and to the 


municipalities in that county. Because of this feature, 


cities and urban counties that served as regional shop- 


ping or employment centers collected sales tax revenues 
from shoppers who lived in other counties. In 1983 when 
the authorized rate was increased to 1.5 percent, and 
again in 1986 when the rate was increased to 2 percent, 
the law provided that the revenues from the additional 
rates would be distributed to counties not on the basis of 
collections but on the basis of each county’s share of 
population. (Thus, in effect the half-cent sales taxes are 
a form of state revenue sharing rather than a form of local 
taxation). As a result larger units receive much less in 
revenue from the second | percent rate than from the first 
| percent rate, first because they are no longer receiving 
sales taxes paid by nonresidents and second because per 
capita spending tends to be higher in more urban areas. 
The effects of any increase in the local sales tax would 
depend on which distribution method is adopted. 

The retail sales tax, like most sales and excise taxes. 
is regressive because taxable spending of lower-income 
taxpayers represents a higher percentage of their income 
than of higher-income taxpayers. 

An important aspect of the use of the retail sales tax 
as a local tax is that it departs from North Carolina's 
system of imposing a second level of taxation on munici- 
pal residents to compensate for the extra services pro- 
vided by municipalities. As discussed earlier, municipal 
residents pay a county property tax, plus a municipal 
tax, so there are two levels of service and two levels of 
taxation. Under North Carolina local retail sales taxes, 
both municipal and nonmunicipal residents of a county 
pay the same amount of taxes (taxable spending being 
equal, of course), but municipalities get a share of the 
proceeds, in addition to the share received by the 
county government, to offset the costs of providing 
municipal services. In other words, there are still two 
levels of service, but only one level of taxation. In ef- 
fect, the retail sales tax allows municipal residents to 


export part of their taxes to nonmunicipal residents. 


Land Transfer Taxes 


The term “land transfer tax” is a misnomer in that it 
is a tax on transfers of all real property, not just trans- 
fers of land. Actually, a similar tax already exists. The 
“excise stamp tax on conveyances is levied at the rate 
of $1.00 per $500 of value. All counties collect the tax and 


remit half the revenues to the state. 





POPULAR 








The use of land transfer taxes as a significant local 
revenue source is a relatively new idea that appeared first 
in several resort areas of other states where condomini- 
ums and vacation homes were being sold mainly to outsid- 
ers. Its use in resort areas tended to follow the benefits 
principle—buyers of new vacation homes were imposing 
costs on local communities for public services, and the tax 
allowed communities to tax the people who stood to ben- 
efit. The tax was first authorized for resort areas in North 
Carolina as well—in Dare and Currituck counties, which 
have extensive beach development. Now several counties 
without resort areas are authorized to use the tax. 

The common view is that the burden of a land trans- 
fer tax falls on buyers of real property. For this view to 
be valid, however, property owners would have to be able 
to sell their property for more money than they could get 
before the tax was imposed. But there is no reason why 
prospective buyers of property would pay more for prop- 
erty, other factors being constant, after a land transfer 
tax has been imposed. Therefore, the actual effect of im- 
posing a land transfer tax, at least in theory, would be to 
reduce the net value of all property at the time the tax is 
first levied. 

Consider, for example, a home whose current market 
value is $100,000 before such a tax is levied. By the defi- 
nition of market value, that means that under current 
market conditions, and given a reasonable amount of time 
to find a buyer, someone would be willing to purchase the 
home for $100,000, but no more. If the local government 
then levied a 5 percent land transfer tax, it would follow 
that the net value of the home would immediately fall to 
$95,238. That is, before the tax buyers would have paid 
no more than at total of $100,000 for the property. After 
the tax is imposed the potential buyer would still be will- 
ing to pay no more than a total of $100,000 (assuming no 
other circumstances of the sale had changed), and a sales 
price of $95,238 plus a land transfer tax of 5 percent of 
that amount ($4,762) would equal $100,000. In effect, the 
tax places a lien on all property that equals what the tax 
would be if the property were sold. 

If, as the common view suggests, the burden of a land 
transfer tax actually did fall only on buyers of real prop- 
erty, a question arises as to the use of a land transfer tax 
as a general revenue measure in the typical city or county 
(as opposed to resort communities). That is, why should 
the costs of government services be distributed through a 
tax that actually did fall only on people who purchase 
property? It may be true that construction of new homes 


or businesses imposes costs on a community—for new 


SOVERNEEKY 


streets, parks, or schools, for example—but impact fees 
levied only on new construction and earmarked to defray 
costs imposed by new residents would be the appropriate 
way to recoup those costs. A similar justification does not 
exist for imposing a tax on buyers of existing houses or 
buildings for which facilities have already been provided. 


Occupancy Taxes 


Occupancy taxes are sales taxes imposed on the 
rental of hotel and motel rooms and resort homes and 
apartments. This kind of tax is authorized through local 
legislation and therefore varies in character, particu- 
larly as to the use of revenues. The tax may be attrac- 
tive to local units simply because it exports part of the 
tax burden to travelers and visitors, or because it pro- 
vides a dedicated source of revenue to promote business 
for hotels and restaurants through tourism or conven- 
tion promotion. 

Ideally, occupancy taxes would conform to the ben- 
efits principle by earmarking revenues to cover costs in- 
curred for the benefit of those who pay the tax. For 
example, some beach communities earmark occupancy 
taxes for beach erosion control and refurbishment. Oc- 
cupancy taxes that are used for general purposes would 
tend to export a community’s tax burden and therefore 
violate the benefits principle, unless it could be shown 
that those who rent hotel or motel rooms impose addi- 
tional costs on the local government that are not being 
covered already through additional property and sales 
tax revenue. 


Entertainment Taxes 


These taxes could take a variety of forms, but essen- 
tially the proposal is to impose a special sales tax on the 
purchase of tickets to entertainment events, including 
movies. Cities that have facilities for large entertainment 
events, such as rock music concerts and sports events, 
have proposed special taxes on tickets sold for such 
events. 

If the purpose of such taxes is to offset direct costs 
of providing police protection or traffic control services 
associated with entertainment events, such taxes might 
be justified under the benefits principle of fairness. 
However, in the case of publicly owned municipal facili- 


ties for entertainment and sports events, it is possible 
to work out an agreement by which funds from ticket 


sales—aside from a special entertainment tax—would 





be paid to the city government to compensate for costs 
of extra police protection and traffic control. In fact, in 
many cases these arrangements were worked out long 
ago, and the city is already being reimbursed for such 
costs. The question arises, then, why should a tax for 
general use be imposed on those who attend entertain- 
ment events? And why should those who drive into a 
city to see an event be asked to pay a tax to cover the 
costs of government services provided in that unit, when 
no costs are being incurred that are not being covered 


through ticket prices? 


Prepared Meals Sales Taxes 


In 1990 the General Assembly authorized a new tax 
for Mecklenburg County and the city of Charlotte called 
a prepared meals tax—a sales tax on the price of meals 
purchased in restaurants and other establishments that 
prepare and sell food. Although in this case the proceeds 
were earmarked for convention center facilities and pro- 
motion, it is difficult to understand the rationale for this 
tax as a benefits-related tax. Of course people who at- 
tend conventions and meetings in Charlotte would pay 
the tax when they eat at restaurants, but so would ev- 
eryone who eats out or consumes prepared food in res- 
taurants, bars, convenience stores, fast-food stores, and 
other establishments that sell prepared food. The tax 
would not be as regressive as most sales taxes—those who 
are well-off tend to eat out more than others—but like 


other sales taxes it would be regressive. 


Flat-Rate Household Taxes 


As discussed earlier, these taxes are being imposed as 
user charges, fees, or “availability charges” and collected 
at a flat rate per household through the property tax bill- 
ing and collection system or through water and sewer or 
municipal electric bills. They are in truth earmarked 
general taxes because their payment is involuntary and 
the amount levied is not related to the use of a service or 
the amount of benefits derived from the service being 
financed. 

Like poll taxes, such household charges are levied 
completely without regard to ability to pay—the janitor 
pays the same amount as the bank president—and there- 
fore are highly regressive. They are substantially more 
regressive than property and sales taxes—property val- 
ues and taxable spending rise with income, so in abso- 


lute amounts property, sales, and excise taxes rise as 


income rises, whereas household charges are levied at the 
same amount for everyone. They would tend to be more 
regressive than true user charges because the use of ser- 
vices for which user charges are levied, such as water 
consumption, tends to increase with income. In fact, the 
only revenue source that could be more regressive than 
a flat-rate household tax or a poll tax would be a charge 
imposed only on low-income people, or imposed in greater 


amounts on people with low incomes. 


Discussion 


The fiseal bind that local units face poses two kinds 
of threats to the quality of government in North Caro- 
lina. The first threat is that local opposition to increas- 
ing property tax rates will deter loca! units from 
providing an adequate level of services that are of state- 
wide concern. Today, for example, a few counties can- 
not replace antiquated school buildings because to do 
so would require increases in the property tax rate that 
would be unacceptable to local residents, and many coun- 
ties are unwilling to provide the local contribution nec- 
essary to provide child day care and various social 
services programs. 

The second threat is that the search for alternatives 
to the property tax will lead to a serious deterioration 
in the fairness of local tax systems and North Carolina’s 
tax system as a whole. For example, the per-household 
taxes being levied in the guise of user charges are far 
more regressive than any tax or charge now used (see 
Figure 1). And allowing cities or counties to use taxes, 
such as payroll taxes, whose effect is to export part of 
a unit’s tax burden to residents of other units also has 
serious implications for tax fairness. Although a pro- 


gressive piggy-back income tax would make the system 


more fair, it might be difficult to gain local acceptance 


of such a tax. 

Given resistance to property tax increases, what can 
be done to help local officials out of their bind without 
causing deterioration in tax fairness? 

The search for answers to that question should be- 
gin by examining the property tax itself, and the role it 
plays in financing public services in North Carolina. 
Although North Carolina has greatly reduced reliance 
on the property tax, it still plays a vital role because it 
is the only major tax, other than a local income tax, that 
is truly local in nature and that can be administered ef- 
fectively by local units. Without it, there would be no 


effective and adequate means by which local units could 
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Figure | 
How Raising Revenues from Alternative Sources 
Affects the Tax Burdens of Four Representative Families 
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Votes: These figures show the effects of raising an average of $50.00 from four rep- 


resentative families (that is, a total of $200) using four alternative revenue sources. 


The upper figure shows the estimated amount paid by each family. The lower figure 


shows that amount as a percentage of family income. Representative families are 


married couples with two children who own their homes. Tax estimates are based 


on spending patterns reported in the U.S. Department of Labor Survey of Consumer 
Expenditure. See U.S. Department of Labor, News, USDL 91-607, Nov. 22. 1991. 


vary the level of taxation they place upon their own 
residents to provide the level of services those residents 
want to have. In fact, resistance to property tax in- 
creases is to be expected precisely because the property 
tax is the only major local tax under the control of lo- 
cal officials. 

If the tax is genuinely unpopular, however, it may be 
important to understand why it is unpopular. [t does not 
appear related to a perception that the tax is unfair. 
Under the most unfavorable assumptions about its inci- 
dence, the tax would tend to be less regressive than a 
retail sales tax or excise tax and far less regressive than 
a per-household charge, and some economists contend 


that the property tax is a progressive tax.’ Furthermore, 


$75,000 


$75.000 


property taxes in North Carolina tend to be substantially 
lower than in many parts of the nation, and in any given 


year the great majority of local units do hold the line on 


2 
8 


property tax rates. 

Several other reasons might explain the tax’s unpopu- 
larity. First, whereas income taxes are withheld from 
paychecks and retail sales taxes are paid in small amounts 
with each purchase, many people must pay property 
taxes in a lump sum (the tax is due in a lump sum, but 
people with mortgages usually make monthly payments 
into their escrow accounts). And whereas income taxes 
increase only when income increases, and sales taxes in- 
crease only when taxable purchases increase, property 
tax liabilities are not tied to income—a farmer must pay 
despite crop losses, and retired people on fixed incomes 
are subject to increased taxes. Unlike any other tax, 
property tax liabilities can increase suddenly, as a result 
of revaluations. 

These reasons may or may not provide clues te solu- 
tions. Would the tax be less resented, or more resented, 
if monthly payments were required? Would more fre- 
quent revaluations reduce protests, or merely increase 
the frequency of protests? One should also ask whether 
relief can be granted to those who would be hurt most by 
property tax increases. North Carolina already provides 
a homestead exemption for the elderly, and that exemp- 
tion has been increased frequently. The homestead ex- 
emption does not, however, protect elderly people from 
property tax increases. To do that, for the elderly or for 
others, would require another approach that actually 
protects people from having to pay more than a set per- 
centage of their income in property taxes. Such an ap- 
proach—the circuit-breaker approach—has been used 
in many other states, but the idea has never gained sup- 
port in North Carolina.’ 

It is important to recognize that, historically, the 
major alternative to the property tax has been not the 
authorization of more local taxes but greater reliance on 
statewide taxes to finance statewide services previously 
financed by local governments. At the turn of the cen- 
tury the property tax financed most of the costs of pub- 
lic services, including those provided by the state 
government. In 1921 the General Assembly deliberately 
adopted the policy of making the property tax a local 
tax—it abolished the state property tax and adopted the 
state personal and corporate income taxes and the gaso- 
line tax. Under this policy statewide programs would be 
financed through statewide taxes, and local services 


would be financed mainly through the property tax. In 





1931 and 1933 the state radically reduced the role of the 
property taxes by shifting to the state government the re- 
sponsibility for financing public schools, county roads, 
and prisons. Since then the state has assumed primary 
responsibility for financing social services programs, the 
judicial system, community colleges, and many health 
programs. Today, state tax sources—the largest being the 
progressive personal income tax—account for three- 
quarters of the combined tax revenue of the state and 
local governments. 

The principles underlying the shift to statewide 
financing of statewide services are still valid today. To 
the extent that local units are responsible for financing 
services, spending and the quantity and quality of ser- 
vices will vary, and the burden of financing those ser- 
vices will be greatest in the poorer units. Providing 
additional tax sources will not help, because poor units 
have poor tax bases. Tax fairness and the need to pro- 
vide uniform and adequate programs in education, so- 
cial services, and other programs of statewide concern 
require that statewide programs be financed largely 
from statewide revenues, most of which come from in- 
come taxes. 

Thus, at least part of the answer to local units’ fiscal 
bind, particularly in the case of counties, may be for the 
state to ensure that services that are of statewide con- 
cern, such as school construction and programs for the 
poor, are financed primarily through statewide taxes. 
It would not be sound to relieve local units of all respon- 


sibility for financing such services, but it is important 


North 
Carolina 
Legislation 
1991 


| etivae me 
Joseph S. Ferrell 


to ensure that the provision of those kinds of services 
does not depend solely on the willingness of local resi- 


dents to pay property taxes. % 


Notes 


1. An exception is that water and sewer bills usually contain a 
small, flat charge designated as an administrative charge or bill- 
ing fee. 

2. 1989 N.C. Sess. Laws. ch. 587. 

3. 1991 N.C. Sess. Laws. ch. 652. 

1. 1991 N.C. Sess. Laws. ch. 591. This chapter amended North 
Carolina General Statutes (G.S.) sections 1604-314 and 1534-277. 
which authorize fees for publie enterprises. 

5. G.S. 160A-311. 

6. The state income tax uses the federal definition of taxable 
income but makes some adjustments in the size of personal ex- 
emptions and the standard deduction and imposes a different set 
of graduated tax rates. Although the state income tax rate strue- 
ture is not graduated steeply according to taxable income (rates 
are 6, 7, and 7.75 percent), the tax is progressive because the tax 
is imposed on most forms of income: because personal exemptions 
and a standard deduction are allowed. thus sheltering the income 
of lower-income taxpayers: and because of the moderately gradu- 
ated rate structure. 

7. For a discussion, see Henry J. Aaron, Who Pays the Prop- 
erty Tax?: A New View (Washington: Brookings Institution. 
1975). 

8. For example, only 10.9 percent of municipalities increased 
property tax rates in 1991. North Carolina League of Municipali- 
ties, Results of the 1991 North Carolina Municipal Tax Rates and 
Budget Adjustments Survey (Raleigh: NCLM, August 20. 1991). 


9. See Charles D. Liner, “Property Tax Relief through a Cir- 


cuit-Breaker System.” Popular Government 43 (Fall 1977): 28- 


31, 47. 


The Institute of Government’s 
special wrap-up of the 1991 ses- 
sion of the General Assembly— 
North Carolina Legislation 1991— 
is now available. This annual com- 
prehensive summary is written by 
Institute faculty members who are 
experts in the respective fields 
affected by the new statutes. In 
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course of legislation in North 
Carolina. To order, call the Insti- 
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Office at (919) 966-4119, or write 
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3330 Knapp Building, UNC-CH, 
Chapel Hill, NC 27599-3330. 
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Association 
(GFOA) Awards Program for Distinguished Budget Pre- 
sentation originated from a desire on the part of budget 


The Government Finance Officers’ 


professionals across the United States to advance the 
concept that there are identifiable elements that are es- 
sential in a good budget document.' The GFOA initiated 
the budget awards program in the spring of 1984, 


The author is the budget analyst for the town of Cary, North 
Carolina. 


modeling the mechanics of application and peer review 
on GFOA’s already existing Certificate of Conformance 
in Financial Reporting Program. There is a chief differ- 
ence between the two awards programs, however. To 
encompass the many varieties of budget presentation— 
ranging from line item budgets to program budgets to zero 
base budgets—the evaluation criteria for the budget 
awards program are based much more broadly than 
those for the financial reporting program. The budget 
awards program criteria recognize that there is no one 
“vood” budget format; various jurisdictions may utilize 
different methods of effectively presenting budget infor- 
mation to their constituencies. 

There are several additional points worth noting at 
the beginning of any discussion of GFOA’s budget awards 
program. First, the program reviews only operating bud- 
gets. If separate capital budget documents are prepared, 
they may be sent along with the application materials; 
but the operating budget must provide some discussion 
of capital budgeting as well. Also, the award is for bud- 
get presentation and does not attest to the financial con- 
dition of the applicant jurisdiction or the efficacy of the 
budget process. 

The first awards were granted for fiseal year 1986-87 
budget documents. Between that time and December 1, 
1991, a total of seventeen jurisdictions in North Caro- 
lina received the GFOA budget award at least once: seven 
counties (Cabarrus, Catawba, Durham, Forsyth, Meck- 
lenburg, Orange, and Wake) and ten cities or towns 
(Asheville, Cary, Durham, Fayetteville, Garner, Lum- 
berton, Raleigh, Sanford, Wilmington, and Winston- 
Salem). The award is valid for one year only— 


jurisdictions must submit a budget each fiscal year. 


Evaluation Criteria 


Budgets are reviewed using four broad categories: the 
budget as a policy document, as a financial plan, as a 
guide to operations, and as a communications device. 
These categories in turn contain several evaluation cri- 
teria. Each budget is sent to three reviewers chosen from 
jurisdictions of approximately similar size but not from 
the same state as the applicant. The reviewers judge 
whether a budget is “proficient” in meeting the criteria 
in the four categories or “does not satisfy” the criteria. 
The reviewers also judge the budget by rating several 
designated criteria as either being “especially notable” 
or not; that is, if the budget satisfies the measure at all, 


it automatically achieves this ranking. 





The Budget as a Policy Document 


Five criteria are used to judge how closely a budget 


document explains policy: 


\ coherent statement of budgetary policies should 
be included. These may be in the form of goals 
and objectives, strategies, or other mechanisms. 
This material is usually found near the beginning 
of a budget document, either in a transmittal let- 
ter or in a narrative summary of the budget. 

The budgeting process should be explained. 

Basic policy changes should be described, and the 
substantive impact of these changes on oper- 
ations, service levels, or finances should be 


explained. 


. The rationale behind policies should be ex- 


plained. It is not necessary to meet this criterion 
to win the award, but if it is fulfilled, an “espe- 
cially notable” rating is awarded for this specific 


item. 


. The document should explain how policies, par- 


ticularly new and revised policies, will be imple- 
mented and monitored. An “especially notable” 
rating will be awarded if this criterion is ful- 


filled. 


The Budget as a Financial Plan 


Ten criteria are reviewed in evaluating a budget’s 


adequacy as a financial plan: 


The financial structure and operations of the 
government should be explained, including ma- 
jor revenue sources, how funds are organized, 
and others. 

All operating funds should be listed, including 


internal service and enterprise funds. 


3. The document should include projections of the 


unit’s financial condition at the end of the pro- 
posed fiseal year, including year-end fund bal- 
ances, surpluses, or deficits. 

The budget should explain any conditions or 
events that will require changes in operations to 
ensure solvency. If the document fulfills this re- 
quirement, an “especially notable” rating is 
awarded for this item. 

Projections of the current year’s financial activ- 
ity should be present, along with the prior year’s 


actual numbers and next year’s budgeted. 


Both operating and capital financing elements 
should be included in the document. If a sepa- 
rate capital budget document exists, the operat- 
ing budget should explain the relationship 
between the two. 

A summary of all operations and financing activ- 
ity should be present. 

Information should be presented in a such a 
way as to allow measurement of budgetary per- 
formance or progress toward meeting budgetary 
goals. 

Debt management should be discussed. 

The basis of the budget should be explained, for 
example Generally Accepted Accounting Prin- 
ciples (GAAP) or cash. 


The Budget as a Guide to Operations 


Five criteria are used to review the budget as a guide 


to operations: 


Relationships between organizational units and 
programs, and the functions they perform, 


should be explained. 


2. The budget should contain an organizational 


chart, descriptive personnel information and 
numbers, and enough data from past years to 
provide a basis for comparison. 

The budget should explain how capital spending 
decisions will affect the operating budget. 

The document should include objectives and 
performance measures or targets, and appropri- 
ate deadlines should be specified. An “especially 
notable” rating is awarded if this criterior is 


met. 


. The budget should discuss the directions given to 


department heads or supervisors through goals 
and objectives, statements of functions, or other 
ways. If the document fulfills this criterion, an 


“especially notable” rating is given. 


The Budget as a Communications Device 


Twelve items are evaluated in this broad category: 


l. 


A draft of the budget should be available to the 
public prior to action by the governing body. 
The budget should contain summary information 
for use by the media and the public. 


The document should not use complex technical 





How to Apply for the GFOA 
Award for Distinguished 
Budget Presentation 


Governmental units considering participation 
in the budget awards program may find it helpful 
to obtain a copy of the application materials. 
These can be obtained by writing the GFOA at the 
following address: 

Government Finance Officers’ Association 

180 N. Michigan Avenue 

Suite 800 

Chicago, IL 60601-7476 

An application packet will be sent containing 
general information about the program and two 
forms to be used when the application is submit- 
ted. One form requests some basic information on 
the budget process and the characteristics of the 
governmental unit. The other form, entitled 
“Reviewer's Guide to Detailed Criteria,” asks the 
applicant to specify page numbers in the budget 
document where examples may be found for each 
of the evaluation criteria. Both of these forms are 
utilized by the reviewers when they rate a budget 
document. 

It is then up to the applicant to send all of the 
required materials—four copies of the budget 
document, forms, the fee, and any supplementary 
material (such as a copy of the Capital Improve- 
ment Plan, if it is a separate document)—back to 
the GFOA. This must occur no more than ninety 
days after the proposed year’s budget is legally 
adopted or six months after the beginning of the 
fiscal year. The budget is first assigned a review 
number, which is communicated back to the ap- 
plicant, then copies are sent to the three review- 
ers. It usually takes at least four months from 
the time a budget is received by the GFOA for 
notification of the award to be sent back to the 
jurisdiction. 

In addition to this information, the GFOA pub- 
lishes a brochure entitled “Distinguished Budget 
Presentation Awards Program: ‘A Report Card 
for Budgets,’ ” which describes the evaluation eri- 
teria, how to apply for the award, and how to 
serve as a reviewer. 


language that a reasonably informed reader 
would not understand. 
\ transmittal letter or budget message that out- 
lines key policies and strategies should be 
present. 
The budget should include a table of contents, an 
index, or both. 
\ glossary of key terms should be included. 
Basic units of the budget, whether funds, pro- 
grams, departments, or others, should be 
explained. 
Simple charts and graphs should be used to high- 
light key relationships. Interpretation should 
accompany these charts and graphs. 
Key revenue sources should be disclosed, and 
assumptions underlying revenue estimates and 
key revenue trends should be explained. 
The budget document or application materials 
should explain procedures for amending the bud- 
get during the fiscal year. 
Related financial and operational activity should 
be cross-classified or cross-indexed to assist the 
reader. An “especially notable” rating is awarded 
if this criterion is met. 

12. Statistical and supplemental data should be in- 


cluded in an appendix or within the text. 


To qualify for the award, a budget document must 
receive an overall rating of “proficient” from at least 
two of the three reviewers for a first submission, and 
from all three reviewers for any jurisdiction that has 
submitted its budget in a previous year. Within the 
“proficient” rating, a budget document may be ranked 
as either “acceptable” or “distinctive,” and within the 
“does not satisfy criteria” rating, a budget may be ei- 
ther “weak” or “marginal.” After assigning a rating to 
each individual criterion within one of the four major 
categories, reviewers give each category a rating. This 
rating is based on where the majority of rankings within 
that particular category fall. For example, in reviewing 
a budget as a communications device, three items may 
be “marginal,” six “acceptable,” and three “distine- 
tive.” In this case a rating of “acceptable” normally 
would be assigned to that category. Once the four cat- 
egories have received a rating, the reviewers give the 
budget an overall rating. There is some room for a 
reviewer's subjective judgment in the rating process, 
and each reviewer must know which elements, if present 
in a budget document, meet his or her expectations for 


each ranking in each category. 





Winners receive a copy of the award for use in the 
upcoming budget document and an award plaque. Re- 
gardless of whether a budget qualifies for the budget 
award, all comments and suggestions are sent back to 
the applicant. This may be disconcerting to the first- 
time applicant, as reviewers tend to be brutally honest 
in explaining why a budget fails to meet the evaluation 
criteria. Even if a budget does achieve the award, re- 
viewers always make useful suggestions for further 


impre yvements. 


Benefits and Costs of Participating 
in the Awards Program 


What are the benefits of participating in the budget 
awards program? Is it worthwhile to devote the neces- 
sary time and effort to include all the required elements 
into a budget document to qualify for the award? There 
are several concrete benefits that arise from submitting 
a budget for review above and beyond those that accrue 
from actually receiving the award. The first such benefit 
is the improvement in the budget document that will in- 
evitably occur. By making necessary revisions and ad- 
ditions to a budget to meet the evaluation criteria, a more 
professional and informative document will be produced, 
one that conforms to common standards in the budget- 
ing field. In addition, the process of producing a budget 
document to meet GFOA standards often improves the 
basic budgeting process: departments provide more and 
better information, budget preparers give more thought 
to the operational effects of capital spending, and per- 
formance goals are established, to name some examples. 

The mechanics of the award process allow a 
jurisdiction’s budget process and documents to improve 
continually with each year of participation in the pro- 
gram. This is due to the annual nature of the award—it 
is only valid for the year in which it is granted. A gov- 
ernmental unit must reapply for the award each year and 
is required to respond specifically to reviewer comments 
and suggestions made the previous year. This feature of 
the program ensures that even an exemplary budget 
document will continue to improve. 

Another benefit of participation in the awards pro- 
gram is the better information for the media and other 
outside entities—such as bond rating agencies—pro- 
duced in a budget that conforms to GFOA standards. 
Receipt of the budget award is an indication to outside 
agencies that budgeting is done professionally and re- 


sponsibly. By carefully organizing and planning the 


Observations of a GFOA 
Budget Reviewer 


Having served as a reviewer for the GFOA 
Awards Program for Distinguished Budget Presen- 
tation for the past several years, I would like to 
offer some comments from a reviewer's perspec- 
tive. During most years, I receive eight or nine 
budgets to rate. The program allows reviewers to 
take several months off during the year, an option 
I have chosen so I can avoid receiving budgets dur- 
ing my busiest times. Budgets from Canadian prov- 
inces, sewer districts, school districts, cities, towns, 
and counties have been sent to me, and I have 
learned something of use and interest from each of 
them. Some are offset printed with color graphics 
on shiny paper. while others are typed and bound 
by hand. Exceptional budget documents have come 
to me from both small towns and large counties. 
By noting and borrowing some of the good ideas 
that I have found in other budget documents, my 
jurisdiction’s budget process and budget docu- 
ments have improved. Also, it has been extremely 
interesting to learn how local governments in states 
that have property tax caps (such as California) 
have devised imaginative new revenue sources. | 
also have seen how jurisdictions in the Northeast 
and Midwest with sharply declining tax bases have 
pared down operations to balance their budgets. 
Speaking from my own personal experience, I 
would encourage others who work in budgeting to 
become involved in the GFOA budget awards pro- 
gram as reviewers. For me, the benefits have far 
outweighed the time and effort I have contributed. 

—Paula Few 


information contained in a budget, it becomes a vital part 
of the program planning process for the government as 
a whole and for its component departments or programs. 
The GFOA budget award criteria encourage units to be- 
gin the budget process by setting strategic goals and ob- 
jectives and using them to determine the future course 
of governmental programs and projects. Once goals are 
established, they are made operational through the bud- 
get and are implemented over the course of the year. 

A final benefit of participation is the information that 


comes back from GFOA reviewers from governmental 
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Notary Public Guidebook for North Carolina. 
Sixth edition 


William A. Campbell. 87 pages. [90.30] ISBN 1-56011-186-0. $5.00. 


Law of Sentencing, Probation, and Parole in 
North Carolina 


Stevens H. Clarke. 191 pages. [91.04] ISBN 1-56011-191-7. $13.50. 


Construction Contracts with North Carolina 
Local Governments. Second edition 
A. Fleming Bell, Il. 54 pages. [91.01] ISBN 1-56011-188-7. $8.00. 


1991-1992 Finance Calendar 
of Duties for City and County Officials 


Prepared by David M. Lawrence. 8 pages. [91.05] ISBN 1-56011- 
194-1. $4.50. 


A Review of the Constitutionality of the 
North Carolina /n Rem Tax Lien Foreclosure 
Procedure 


Leslie J. Hagin and William A. Campbell. 19 pages. Special Series 
No. 6. ISBN 1-56011-190-0. $10.00. 


Carolina County, North Carolina, 
Comprehensive Annual Financial Report 
for the Fiscal Year Ended June 30, 19X1 


Prepared by the Fiscal Management Section of the Department of 
State Treasurer and S. Grady Fullerton. 142 pages. [91.03] 
ISBN 1-56011-192-5 $28.00. 


An Outline of Statutory Provisions Controlling 
Purchasing by Local Governments in North 
Carolina. 1990 edition 

Warren Jake Wicker. 16 pages. [90.27] ISBN 1-56011-183-6. $4.00. 


Orders and inquiries should be sent to the Publications Office, Institute of 
Government, CB# 3330 Knapp Building, UNC-CH, Chapel Hill, NC 27599- 
3330. Please include a check or purchase order for the amount of the or- 
der plus 6 percent sales tax. A complete publications catalog is available 
from the Publications Office on request. For a copy, call (919) 966-4119. 








units of similar size. The comments and suggestions for 
improvements made by these reviewers are most helpful; 
reviewers often are able to draw on the experience of 
having seen a variety of budget presentations. 

There also are some costs involved in submitting a 
budget for the GFOA awards program. One of these is 
the staff time and effort involved in incorporating all of 
the evaluation criteria into the budget document. Many 
governmental units, particularly smaller ones, view this 
as a daunting task. Once the budget document is sub- 
jected to internal revision and a document is produced, 
however, even if the budget does not win the award on 
its initial submission, the helpful reviewer comments and 
the fact that most of the groundwork has been laid wil! 
make subsequent applications much less time consum- 
ing. With computer technology available in even the 
smallest governmental units, information may be stored 
and simply updated each year instead of having to start 
over again. 

The application fee charged by the GFOA is a cost that 
should be considered when deciding to participate in the 
budget awards program. This fee is based upon the dol- 
lar amount of the total budget of the applicant and runs 
from $125 for a GFOA member jurisdiction with a total 
budget of under $10 million, to $500 for a GFOA mem- 
ber jurisdiction with a total budget of over 3500 million. 
Also, because four copies of a jurisdiction’s budget docu- 
ment must be mailed to the GFOA, printing and binding 
costs may need to be weighed along with the other costs 


in making a decision to submit a budget for the award. 


Conclusion 


For the past eight years, GFOA’s awards program for 
distinguished budget presentation has helped local gov- 
ernments throughout the United States improve their 
budget documents and their processes for developing 
those documents. Local jurisdictions are not the only ones 
working on improvement, however. The GFOA itself is 
currently in the process of revising the program. In par- 
ticular, the evaluation criteria for the program are be- 
ing clarified or otherwise improved and the addition of 
mandatory criteria is being considered. Changes to the 


awards program may be forthcoming within a year. % 
Notes 
1. Girard Miller, “GFOA’s Program of Awards for Distin- 


guished Budget Presentation.” Governmental Finance 13 (Sep- 
tember 1984): 29-33. 
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Mason Thomas Retires 


We the friends and fellow workers of Mason Page Thomas, Jr., express 
our appreciation for his steadfast service to the Institute of Government and 
the state of North Carolina in five decades of this century and under three 
directors of the Institute. 

First appointed to the Institute by Albert Coates in 1951, and then re- 
appointed by John Sanders in 1965, he drew on a rich store of experience 
as judge and counselor with domestic relations courts in taking the 
Institute’s programs to North Carolina. 

As a home-grown North Carolina lawyer and social worker, Mason 
Thomas created the Institute’s work in juvenile corrections and expanded 
its work greatly in social services. His strong written work will live in guide- 
books, articles, and important legislation, but he will be remembered espe- 
cially for his determination to carry the Institute to county social services 
boards, social services workers, and juvenile services offices. 

Mason Thomas is an academic who cares deeply for people. His friend- 
ship, his contagious enthusiasm, his forthright idealism, and his compassion 


are the treasures that he leaves with us. 


The text quoted above appeared 
on a certificate presented to Mason 
P. Thomas. Jr.. who retired from 
the Institute of Government on Feb- 
ruary |, 1992. In presenting this 
certificate, Thomas’s friends and 


colleagues were recognizing his many 


years of service to the Institute of 


Government and to the people of 


North Carolina. 

With Thomas's retirement, a li- 
brary of knowledge and experience 
relating to human services and the 
law departed the Institute of Gov- 
ernment. Since 1965 Thomas had 
been on the Institute’s faculty spe- 
cializing in social services law and 
juvenile law and corrections. In re- 
cent years, he also did substantial 
work in the area of laws affecting the 
elderly. Thomas brought to his legal 
work at the Institute a special capac- 
ity for viewing laws in relation to the 
“real life” needs of the people they 
affect and of the people who are 
charged with implementing them. In 
the 1950s and early 1960s Thomas 
worked as a child welfare case- 


worker in North Carolina’s public 


social services system, as a coun- 
selor-solicitor in the Gaston County 
Domestic Relations and Juvenile 
Court, and as a judge in the Wake 
County Domestic Relations and Ju- 
venile Court. 

Thomas says these experiences 
were invaluable to his later work. 
His social work experience gave him 
an understanding of people in pov- 
erty and others who have special 


needs for government assistance. His 


judicial experience gave him an un- 
d tw 


derstanding of how people work 
within the court system and how au- 
thority and power can be used to 
help people. especially young people. 
become more responsible. He learned 
early how to communicate well with 
people at all levels, and he learned 
the importance of communication in 
making governmental intervention 


and assistance effective. 


As a member of the Institute of 


Government faculty, Thomas helped 
innumerable others—both those in 
power and those in service-provid- 
ing positions—to learn those same 


lessons. He also saw, and helped 
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Mason P. Thomas, Jr. 


shape. many changes in juvenile and 
social services laws and in the social 
services and judicial systems in 
which those laws operate. 

Asked about the highlights of his 
career, Thomas points to his work 
with legislative committees and com- 
missions. He participated in the 
drafting of the state’s Juvenile Code 
in the late 1960s and worked with the 
Juvenile Code Revision Commission 
when the code was rewritten in 1979. 
He also participated in two rewrites 
of North Carolina’s social services 
laws. He recalls being asked to draft 
the state's first child abuse report- 
ing law and notes the tremendous 
increase in attention to children’s 
issues over the course of his career. 
Even now Thomas serves on a com- 
mittee of the General Statutes Com- 
mission that is drafting a proposed 
new adoptions law. 

Another highlight, Thomas says. 
has been his work with county social 
services boards. He has watched 
these local volunteer citizen leaders 
become more and more sophisti- 


cated in their ideas and their needs. 





AT THE 


He has found it a rewarding chal- 
lenge to help educate and train 
board members and to help them 
and county social services directors 
define their roles in relation to an 
increasingly complex social services 
system. He has facilitated board re- 
treats and provided other services to 
boards across the state. 

Thomas has received many 
awards and honors. Among those 
that meant the most to him were the 
establishment by the state Division 
of Youth Services of a Mason Tho- 
mas Award to recognize the most 
distinguished graduate of the div- 
ision’s basic training course and the 
Distinguished Service Award that he 
received from the North Carolina 
Juvenile Services Association. 

Thomas has retired from the fac- 
ulty, but not from the kind of work 
that he has cared about for so long. 
He is in the process of completing a 
new edition of his book The Law and 
the Elderly in North Carolina, work- 
ing on a chapter of a book about the 
history of the state court system’s 
juvenile services program, and re- 
searching material for another book 
on the history of juvenile services in 
North the United 


States. Thomas said that until he 


Carolina and 
started that last project, he thought 
he knew about all he needed to know 
in that field. But his face lit up as he 
talked about the “wealth of faseinat- 
ing information” he was discovering. 

Thomas’s love of learning, of 


teaching, and of applying knowledge 


to the betterment of the neediest of 


the state’s citizens is part of what his 
friends and colleagues cherish most 
about him. We will miss his knowl- 
edge and the caring spirit in which 
it was shared. —Janet Mason 


The author is an Institute of Govern- 
ment faculty member who specializes in 


social services law. 
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Faculty Changes at 
the Institute 


This winter the Institute of Gov- 
ernment welcomed Margaret S. 
Carlson and Terry L. Roberts as 
members of the faculty. Carlson 


joins the Institute from Michigan 


and will be working in the area of 


public management. Roberts has 
been with the Institute part time for 
two years, first as a teaching assist- 
ant and then as a visiting lecturer, 
and is now a permanent member of 
the Principals’ Executive Program 
faculty. 

Peg Carlson graduated summa 
cum laude from the University of 
Minnesota in 1983 with a bachelor’s 
degree in psychology. She received 
a master’s degree from the Univer- 
sity of Michigan in 1988 and cur- 
rently is completing her doctoral 
degree in organizational psychology 
from Michigan. Carlson has taught. 
consulted, and conducted research 
in many areas of management, in- 
cluding communication, team build- 


ing, and performance appraisal. She 
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has helped corporations implement 
large-scale organizational change 
and has taught in executive educa- 
tion programs. At the Institute she 
will teach in the various management 
programs and consult with clients on 
management issues, particularly cli- 
ents in human resource management 
departments, including personnel 
directors. 

Terry Roberts graduated magna 
cum laude from The University of 
North Carolina at Asheville in 1977 
with a bachelor’s degree in litera- 
ture. He received a master’s degree 
from Duke University in 1979 and a 
doctoral degree in American litera- 
ture from The University of North 
Carolina at Chapel Hill in 1991. 
Roberts has extensive experience 
teaching English and writing and 
has published numerous articles, 
papers, interviews, and short sto- 
ries in such publications as The 
Thomas Wolfe Review, The Missis- 
sippi Quarterly Review, and Pem- 
broke Magazine. Roberts will con- 
tinue teaching professional writing 
and language arts in the Principals’ 
Executive Program. 


Liz McGeachy 
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Precinct 
Manual 


1992 


Robert P. Joyce 


The basic source book for precinct 
Officials, this revised manual should be 
found in the office of every precinct 
officer, registrar, judge, and library 
deputy. In addition, the General As- 
sembly now requires county boards of 
election to give all special registration 
commissioners the same instructions 
that are given to precinct officials, so 
they will need copies as well. [91.12] 
ISBN 1-56011-196-8. $4.50. 


North 
+ 

Carolina 

e a 
Legislation 
Edited by Joseph S. Ferrell 
The Institute of Government's annual 
wrap-up of the North Carolina General 
Assembly session. (See the ad on 


page 29.) [91.11] ISBN 1-56011-195- 
X. $20.00. 














The North Carolina 
Executive Budget Act 
Topically Arranged. 
Ninth Edition, 1991 


Edited by John L. Sanders 
and John F. Lomax, Jr. 


This publication presents the full text of 
the Executive Budget Act, rearranged 
in a logical order that makes it easier 
to understand the budget processes 
and to find desired provisions. Anyone 
who wants a better understanding of 
the legal framework of state budgeting 
and the budgetary roles of the gover- 
nor and the General Assembly will find 
this book helpful. [90.28] ISBN 1- 
56011-184-4. $7.50. 


Chart of the 
Administrative 
Organization of 
North Carolina 
State Government. 
1991 Edition 


Compiled by Stephen Allred 


A comprehensive guide to North 
Carolina's government agencies, in- 
cluding commissions, boards, com- 
mittees, councils, and authorities. (See 
the ad on page 21.) [90.16] ISBN 1- 
5601 1-174-7. $5.00. 














County 
Salaries 
in North 
Carolina 

1992 


Compiled by Carol S. Burgess 


A tool for elected and appointed offi- 
Cials when they review personnel poli- 
cies, this annual publication of the In- 
stitute of Government lists for each of 
the 100 North Carolina counties (1) 
population, (2) total tax valuation, and 
(3) salaries for fifty-three appointive 
and four elective positions. This survey 
also gives fringe benefits and travel 
allowances for the 1991-92 fiscal year 
[91.15] ISBN 1-56011-199-2. $12.50. 





To order 

Orders and inquiries should be 
sent to the Publications Office, 
institute of Government, CB# 
3330 Knapp Building, UNC-CH, 
Chapel Hill, NC 27599-3330. 
Please include a check or pur- 
chase order for the amount of the 
order plus 6 percent sales tax. A 
complete publications catalog is 
available from the Publications Of- 
fice on request. For a copy, call 
(919) 966-4119. 
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